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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CENTURY BROADCASTING CORPORATION. ) 
Appellant. ) 
v. } Case No. 16853 
FEDERAL COMMUNICATIONS COMMISSION, ) 
Appellee. ) 


I. NOTICE OF APPEAL 


1. Century Broadcasting Corporation hereby gives notice of appeal 


from the Memorandum Opinion and Order of the Federal Communications 


Commission [FCC Mimeograph 62-32]. released January 8, 1962, dis- 
missing Appellant's petition for reconsideration and acceptance of its ap- 
plication for filing. | 
ll, JURISDICTIONAL STATEMENT 
2. This appeal is taken pursuant to Sections 402 (o) (1) and 402 (b) (6) 
of the Communications Act of 1934. as amended. [47 U.S.C. Sec. 402 (b) (1) 
and (6) ]. | 


I. STATEMENT OF THE NATURE 
OF THE PROCEEDING AS TO 
WHICH APPEAL IS TAKEN 


3. On August 21, 1961. Appellant filed an application with the Fed- 


eral Communications Commission requesting a construction permit for 

a new standard broadcast station to operate on 1510 kilocycles at Jean- 
nette, Pennsylvania. This application was returned by the Commission 
by letter dated September 26.1961. The letter stated that the Appellant's 
application was mutually exclusive with three other proposals for differ- 
ent localities which has been designated for hearing on April 19, 1961 
and that , pursuant to Section 1.106 (b) (1) (i) and 1 -106 (b) (4) of the Commis- 
sion's Rules the Appellant's application could not be accepted for filing. 
On October 12,1961. Appellant filed with the Commission a petition for 


reconsideration of its action and a request for acceptance of the applica- 


tion for filing which was tendered simultaneously therewith. This peti- 


tion was dismissed by the Commission by a memorandum opinion and 
order released January 8.1962. 


IV, STATEMENT OF THE REASONS ON WHICH 
THE APPELLANT INTENDS TO RELY 


+, The Commission has acted arbitrarily. capriciously. contrary 
to law and in violation of the Communications Act: 

a. In failing to accept Appellant's application for filing. 

b. In dismissing Appellant's petition for reconsideration and 
acceptance of application for filing. 

c. In failing to properly interpret and apply its own rules re- 
lating to notice requirements. 

d. In failing to conclude that under the provisions of its own 
rules there is a'complete failure to give notice concerning the ap- 
plications with which Appellant's application is in conflict. 

e, In failing to conclude that in the absence of proper and 
adequate notice the previously filed applications did not acquire 
protected status as to Appellant's application. 

f. In concluding that Appellant had no standing under Section 
405 of the Communications Act of 1934, as amended. 

PRAYER FOR RELIEF 
WHEREFORE, Appellant. being adversely affected and aggrieved 
by the nonacceptance of its application, prays that the Court: 

a. reverse the action of the Commission herein complained 
of and order acceptance of Appellant's application and consolidation 
in the hearing proceeding with the applications with which it is in 
conflict , and 

b. grant to Appellant such other and further relief as to the 
Court may seem just and proper. 

Respectfully submitted, 


/s/ Howard J. Schellenberg, Jr. 
1025 Connecticut Avenue, N.W. 
Washington 6, D.C. 
Counsel for 
February 7, 1962 Century Broadcasting Corporation 
Appellant 


| 
[Filed March 22, 1962] | 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
CENTURY BROADCASTING CORPORATION, ) | 
Appellant, ) | 

v. Case No. 16853 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


) 
) 
MONROEVILLE BROADCASTING COMPANY, 
Intervenor. ) 
STIPULATION ! 
I. Counsel for Appellant, Appellee and Intervenor hereby Stipulate 
that the issues presented by the above-entitled case are as' follows: 

1. Whether the Commission acted arbitrarily, Faueeibaay: 
contrary to law and contrary to its Rules in failing to accept Appellant's 
application for filing. | 

2. Whether the Commission's refusal to accept Appellant's 
application for filing and comparative consideration with applications 
previously designated for consolidated hearing was consistent with the 
provisions of Section 1.354(c) of its Rules. 

3. Whether the Commission erred in interpreting and apply - 
ing Section 1.106 (b) (1) of its Rules and holding that Appellant s applica- 
tion was not timely filed. 


II. Appellee and Intervenor reserve the right to assert that appel- 


lant's request for relief was untimely and is barred by Section 405 of the 
Act. | 
III. Counsel for all the parties further stipulate that: 
1. Appellant will serve and file its brief on or before May 4, 

1962; Appellee and Intervenor will serve and file their briefs on or be- 
fore June 8, 1962; and Appellant will serve and file its reply brief, if any, 
on or before June 19, 1962. 
2. The printed Joint Appendix will be filed on or before June 


19,1962. References tothe record appearing in the various briefs of the 
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parties shall be to the page numbers in the original record certified to this 
Court. In the printing of the Joint Appendix there will be set forth, in addi- 
tion to the consecutive numbering of the pages of the Joint Appendix, the 
original record page numbers in bold type and indented in the manner which 
will render it convenient for the Court to locate the pages referred to in 
the briefs. 

IV. This stipulation is entered into without the agreement of Appel- 
lant that Intervenor is a proper party to this appeal and without prejudice 
to whatever subsequent action Appellant may deem appropriate in this re- 


gard. 
Respectfully submitted, 


‘s/ Daniel R. Ohlbaum 
Assistant General Counsel 
Federal Communications Commission 


/s/ Howard J. Schellenberg, Jr. 
Counsel for Appellant 
Century Broadcasting Corporation 


/s/ Joseph F. Hennessey 
Counsel for Intervenor 
March 20, 1962 Monroeville Broadcasting Company 


[Filed March 22,1962] 


Before: Fahy, Circuit Judge 
in Chambers 


PREHEARING ORDER 

Counsel for the parties in the above-entitled case having submitted 
their stipulation dated March 20, 1962, pursuant to Rule 38(k) of the Gen- 
eral Rules of this Court, and the stipulation having been considered, the 
stipulation is hereby approved, and it is 

ORDERED that the stipulation dated March 20, 1962, shall control 
further proceedings in this case, and that the stipulation of this order shall 
be printed in the joint appendix herein. 


Dated: March 22, 1962 
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[1] 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


FCC 59-1271 
| 81644 
December 17,1959 


STANDARD BROADCAST APPLICATIONS READY AND 
AVAILABLE FOR PROCESSING PURSUANT TO SECTION 
1.354(c) OF THE COMMISSION'S RULES 

Notice is hereby given pursuant to Section 1.354 (c) of the Commis- 
sion's Rules, that on January 23, 1960, the standard broadcast applica- 
tions listed in the attached Appendix will be considered as ready and 
available for processing, and that pursuant to Section 1.106 ) (1) and Sec- 
tion 1.361 (0) of the Commission's Rules, an application, in order to be 
considered with any application appearing on the attached list, must be 
substantially complete and tendered for filing at the offices of the Com- 
mission in Washington, D. C., no later than (a) the close of business on 
January 22,1960, or (b) if action is taken by the Commission on any 
listed application prior to January 23, 1960, no later than the close of 
business on the day preceding the day on which such action is taken, or 
¢) the day on which a conflicting application was "'cut off" because it was 


timely filed for consideration with an application on a previous such list. 


Attachment: Appendix 
Adopted: December 16.1959 


[3] 
APPENDIX 


Applications from the top of processing line. 


BMP -2562 WHOW. Clinton, Dlinois 
Cornbelt Broadcasting Company 
Has: 1520kc, lkw, Day 
Req: 1520kc, 5kw, Day 


BP-9365 


BP-10238 


BP-11214 


BP-12277 


BP-12476 
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WDON. Wheaton. Maryland 
Commercial Radio Equipment Company 
Has: 1540kc. 250w Day 

Req: 1540kc. 1kw. Day 


NEW. Fostoria. Ohio 
Fostoria Broadcasting Company 
Req: 1510kc.1kw. Day 


NEW. Kewanee. Illinois 
Kewanee Broadcasting Company 
Req: 1530kc. 250w. Day 


NEW. Painesville. Ohio 
William H. Miller 
Req: 1510kc. 250w. Day 


NEW. Corpus Christi. Texas 
Mr. James Rascoe 
Req: 1560kc. 250w. Day 


WMEX, Boston. Massachusetts 

The Northern Corporation 

Has: 1510kc.5kw. DA-1, U 

Req: 1510kc. 5kw. 10kw-LS. DA-2, U 


NEW, Port Lavaca, Texas 
Uvalde Broadcasters 
Req: 1560kc. 500w, Day 


NEW, Shelton. Washington 
Cari H. Deiz 
Req: 1500kc, 500w, Day 


KXRX, San Jose, California 

San Jose Broadcasting Company 

Has: 1500kc, 1lkw. DA-1,U 

Req: 1500kc, 1lkw, 10kw-LS, DA-2, U 


NEW. Bunkie. Louisiana 
Bunkie Broadcasting Company 
Req: 1540kc, 250w, Day 


[2] 


NEW, Xenia, Ohio 

James E. & George W. Vaughn 
d/b as WXEN 

Req: 1500kc, 250w. Day 


WIGM, Medford. Wisconsin 
WIGM, Inc. 

Has: 1490kc, 250w, U 

Req: 1490kc, 250w, lkw-LS, U 


BP-12478 


BP-12479 


BP-12480 


BP-12486 


BP-12487 


BP-12488 


BP-12489 


BP-12492 


BP-12501 


BP-12502 
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WBAC, Cleveland, Tennessee 
WBAC, Inc. 

Has: 1340kc, 250w, U 

Req: 1340kc, 250w, 1kw-LS, U 


WMMB, Malburne, Florida 
Indian River Radio, Inc. 

Has: 1240kc, 250w, U 

Req: 1240kc, 250w, lkw-LS, U 


NEW, Boise, Idaho 
John B. Klukkert 
Req: 860 kc, 1kw, Day 


KAIL, Salt Lake City, Utah 

Salt Lake City Broadcasting Company. Inc. 
Has: 910kc, lkw, DA-N, U 

Req: 910kc, 1kw, 5kw-LS, DA-N, U 


NEW, Portsmouth, New Hampshire 
Seacoast Broadcasting Corp. | 
Req: 1380kc, lkw, DA-N, U 


WIKC , Bogalusa, Louisiana 
Curt Siegelin 

Has: 1490kc, 250w, U 

Req: 1490kc, 250w, 1kw-LS, U 


NEW, Sun Valley, Idaho 
Radio Sun Valley, Inc. 
Req: 1340kc, 250w, U 


WHAL. Shelbyville, Tennessee 
The Shelbyville Broadcasting Co., 
Has: 1400kc. 250w, U 

Req: 1400kc, 250w, 1kw-LS, U 


WFAU, Augusta, Maine 

Twin City Broadcasting Co., Inc. 
Has: 1340kc. 250w, U 

Req: 1340kc, 250w, lkw-LS, U 


[4] 


NEW. Hoquiam, Washington 
Twin Cities Broadcasting Co. 
Req: 1560kc, lkw, Day 


NEW, Beaufort, South Carolina 
Lower South Carolina Prcadeasting Co. 
Req: 1490kc, 100w, U 
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BMP-8303 WHEW. Riviera Beach, Florida 
Public Service Broadcasting 
Has CP: 1600kc. lkw, Day 
Req MP: 1600kc. lkw, DA-N, U 


KYJC , Medford, Oregon 
Medford Printing Company 
Has: 1230kc. 250w, U 

Req: 1230kc, 250w, lkw-LS, U 


WHOP. Hopkinsville, Kentucky 
Hopkinsville Broadcasting Co., Inc. 
Has: 1230kc.250w, U 

Req: 1230kc, 250w, lkw-LS, U 


NEW. Brunswick, Georgia 
Harry Llewellyn Boyer, Jr. 
Req: 790kc, 500w, Day 


BP-12509 NEW, Klamath Falls, Oregon 
Skyline Broadcasters, Inc. 
Req: 1010kc, 1kw, Day 


BP-12510 NEW, Reedsport, Oregon 
Oregon Coast Broadcasters 
Req: 1470kc, 5kw, Day 


BP-12512 WWRI, West Warwick, Rhode Island 
Grelin Broadcasting, Inc. 
Has: 1450kc, 250w, U 
Req: 1450kc, 250w, lkw-LS, U 


BP-12513 NEW, Okeechobee, Florida 
Sugarland Broadcasting Co. 
Req: 1570kc, 1kw, Day 


BP-12515 WFMH, Cullman, Alabama 
The Voice of Cullman 
Has: 1460kc, 5kw, Day 
Req: 1480kc, 500w, 5kw-LS, DA-N, U 


BP-12517 WSMN. Nashua, New Hampshire 
1590 Broadcasting Corp. 
Has: 1590kc, 5kw, DA-Day 
Req: 1590kc, 5kw, DA-1, U 


[5] 


BP-12520 KWHW, Altus, Oklahoma 
The Altus Broadcasting Co. 
Has: 1450kc, 250w, U 
Req: 1450kc, 1kw-LS, U 
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BP-12521 NEW, Port Angeles, Washington 
John W. Mowbray 
Req: 1290kc, 1kw, Day 


BMP-8307 WFBC, Whitehall, Michigan 
Paul A. Brandt 
Has CP: 1490kc, 250w, U 
Req MP: 1490kc, 250w, lkw-LS, U 


BP-12527 WMMS, Bath, Maine 
Winslow Turner Porter 
Has: 730kc, 500w, Day 
Req: 730kc, 1kw, Day 


BP-12529 WAMD, Aberdeen, Maryland 
Harford County Broadcasting Co. 
Has: 970kc, 500w, DA-Day 
Req: 970kc, 500w, DA-2, U 


BP-12531 NEW, Winchester, Virginia 
Frederick County Broadcasters 
Req: 1480kc, lkw, Day 


BP-12532 WALL, Middleton, New York 
Community Broadcasting Corp. 
Has: 1340kc, 250w, U 
Req: 1340kc, 250w, 1kw-LS, U 


BP-12533 NEW, Thomaston, Georgia 
Thomaston Radio 
Req: 1590kc, 500w, Day 


BP-12534 NEW, Arecibo, Puerto Rico 
Jose Donate Casanovas 
Req: 1460kc, 500w, lkw-LS, U 


BP-12535 NEW, Traverse City, Michigan 
D. C. Summerford 
Req: 1310kc, 1kw, Day 


BP-12538 WBAB, Babylon, New York 
Babylon- -Bay Shore Broadcasting Corp. 
Has: 1440kc, 500w, Day 
Req: 1440kc, lkw, Day 


| 
| 
[6] | 

BML-1789 KWSC, Pullman, Washington 
Washington State University 

Has: 1250kc, 5kw, Day S-KTW Nigh 

Req: 1250kc, 5kw, U 
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KZUN. Opportunity, Washington 
KZUN., Inc. 

Has: 630kc. 500w. Day 

Req: 630kc, 1kw. Day 


BP-12546 NEW. El Reno. Oklahoma 
Charles L. Cain 
Req: 1460kc, Skw. Day 


BP-12547 NEW, Clayton. Georgia 
Blue Ridge Broadcasting Co., Inc. 
Req: 1570kc. lkw, Day 


Applications on which Section 309(b) Letters have been issued: 


BP-12484 WDUN, Gainesville, Georgia 
Northeast Georgia Broadcasting Co. 
Has: 1240kc, 250w, U 
Req: 1240kc, 250w, lkw-LS, DA-N, U 


[8] 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 
REPORT NO. 6197 PUBLIC NOTICE - B 
83391 
January 25, 1960 
BROADCAST APPLICATIONS ACCEPTED AND TENDERED FOR FILING 


CALL 
FILE NO. APPLICANT & LOCATION LETTERS NATURE OF APPLICATION 


STANDARD BROADCAST APPLICATIONS ACCEPTED FOR FILING: 


2 = a = 


11 
[9] 
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APPLICATIONS FOR STANDARD BROADCAST FACILITIES TENDERED FOR FILING: 


AMEND- 
MENT 


Lincoln Dellar KACY 


Port Hueneme, California 


Forsythe Broadcasting WAIR 
Company 
Winston-Salem, North 


Carolina 


Joseph P. Wardlaw, Jr. 
Canton, Ohio 

(PO - 610 Pasadena Drive, 
Erie, Pennsylvania) 


Petty Durwood Johnson NEW 
tr/as Radio Trumbull 

Niles, Ohio 

(PO - 2513 Cimmaron Street, 


Midland, Texas) 


Speidel Broadcasting Cor- 

poration of Ohio 
Oakwood- Kettering, Ohio 
(PO - Room 511, Eleven W. 
Monument Building, 
Dayton 2, Ohio) 


R. Roy Stoneburner, Paul W. NEW 
Stoneburner & Vernon H. 

Baker d/b as Green 

County Radio 
Xenia, Ohio 
(PO-Box 2368, Spring Valley, 
Ohio) 


Monroeville Broadcasting NEW 
Company 

Monroeville, Pennsylvania 

(PO - William L. Dornenburg, 

1500 Berger Building, 

Pittsburgh 19, Pennsylvania) 


NEW 


* * baal 


Amendment to application for con- 
struction permit; (BP-13,378) to 
change power to!1 kilowatt, 50 
kilowatts-Local Sunset, change 
type transmitter! for daytime use 
(2 main transmitters) and make 
changes in daytime directional 
antenna pattern. | (1520kc) 


Construction permit to increase 
daytime power from 250 watts to 
1 kilowatt, install new transmit- 
ter for daytime use (2 main trans- 
mitters) (1340kc) 


Construction permit for a new 
standard broadcast station to be 
operated on 1520'kilocycles. with 
power of 5 kilowatts, daytime 
hours of operation and direction- 
al antenna. 


Construction etclnite for a new 
standard broadcast station to be 
operated on 1510ikilocycles, with 
power of 500 watts and daytime 
hours of operation. 


Construction permit for a new 
standard broadcast station to be 
operated on 1510! kilocycles, with 
power of 10 kilowatts, daytime 
hours of operation and employ- 
ing directional antenna. 


Construction permit for a new 
standard broadcast station to be 
operated on 1500 kilocycles, with 
power of 500 watts. daytime 
hours of operation and remote 
control operation ‘of transmitter. 


Construction permit for a new 
standard broadcast station to be 
operated on 1510 kilocycles, with 
power of 250 watts and daytime 
hours of operation. 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


REPORT NO. 6199 


PUBLIC NOTICE - B 
83458 
January 27, 1960 


BROADCAST APPLICATIONS ACCEPTED AND TENDERED FOR FILING 
CALL 
FILE NO. APPLICANT &LOCATION LETTERS 


NATURE OF APPLICATION 


STANDARD BROADCAST APPLICATIONS ACCEPTED FOR FILING: 


(17] 


= x 


APPLICATIONS FOR STANDARD BROADCAST FACILITIES TENDERED FOR 


FILING: 


(CONT D) 


Tri-State Radio.| Inc. 
Orange, Massachusetts 


WCAT 


Community Service Broad- NEW 
casters, Incorporated 

Ypsilanti, Michigan 

(PO - E. Harold Munn, Jr., 

Box 220, Coldwater, Michigan) 


Orlo Bagley and|Thelma 
Bagley d/b as Radio 
Station KOMB 

Cottage Grove, Oregon 


Miners Broadcasting Service, WMBA 
Inc. 
Ambridge, Pennsylvania 


Western Broadcasting 
Corporation 

Green Tree, Pennsylvania 

(PO - Robert J. Rock, 

917 North Lilac Drive, 

Minneapolis, Minnesota) 


Voluntary transfer of control of 
licensee corporation from Wil- 
liam R. Sweeney to Ralph E. P. 
Mellon. (1390kc) 


Construction permit for a new 
standard broadcast station to be 
operated on 1520 kilocycles, with 
power of 500 watts (power reduced 
to 250 watts during critical hours), 
daytime hours of operation and re- 
mote control operation of trans- 
mitter. 


Voluntary assignment of license 
to Milton Viken and Peter Ryan 
d/b as Radio Station KOMB. 
(1400kc) 


Construction permit to change 
frequency from 1460 kilocycles to 
1510 kilocycles, increase power 
from 500 watts to 10 kilowatts, 
install directional antenna day- 
time and new transmitter, change 
station location to Ambridge- 
Aliquippa, Pennsylvania and spe- 
cify two main studios. 


Construction permit for a new 
standard broadcast station to be 
operated on 1510 kilocycles, with 
power of 1 kilowatt (power re- 
duced to 500 watts during critical 
hours) and daytime hours of 
operation. 


Lebanon Broadcasting 
Company 
Lebanon, Pennsylvania 


Carnegie Broadcasting 
Corporation 

Pittsburgh, Pennsylvania 

(PO - Arnold S. Biron, 


[18] 


NEW 


Berger Bldg., Pittsburgh, Pa.) 


Rossmoyne Corporation 
Reading, Pennsylvania 

(PO - Box 961, Harrisburg, 
Pa., c/o E. K. Smith) 


Ben P. Davies, Jr. 
Beaufort, South Carolina 
(PO - 1810 Main Street, 
Barnwell, South Carolina) 


Ben P. Davies, Jr. 
Charleston, South Carolina 
(PO - 1810 Main Street, 
Barnwell, South Carolina) 


Ben P. Davies, Jr. 
Summerville, South Carolina 
(PO - 1810 Main Street, 
Barnwell, South Carolina) 


Austin Radio Company 
Austin, Texas 


David R. Worley tr/as 
Radio Garland 

Garland, Texas 

(PO - Box 8036, Fort 
Worth 12, Texas) 

Jesse J. Goodman 
Berryville, Virginia 

(PO - 160 Loudoun Street, 
Winchester, Virginia) 


[18] 


Construction permit to increase 
daytime power from 1 kilowatt 
to 5 kilowatts, changes in direc- 
tional antenna system (one addi- 
tional antenna nighttime to di- 


rectional antenna night and day 
(DA-2) and install new trans- 
(1270ke) | 


mitter. 


APPLICATIONS FOR STANDARD BROADCAST FACILITIES TENDERED FOR 
FILING: (CONT'D) | 


Construction permit for a new 
standard broadcast station to be 
operated on 1510 kilocycles, with 
power of 50 kilowatts, daytime 
hours of operation and employing 
directional antenna. 
Construction permit for a new 
standard broadcast station to be 
operated on 1510 kilocycles, with 
power of 1 kilowatt, daytime 
hours of operation and remote 
control operation of transmitter. 


Construction permit for a new 
standard broadcast station to be 
operated on 1520 kilocycles, with 
power of 1 kilow att and daytime 
hours of operation. 


Construction permit for a new 
standard broadcast station to be 
operated on 1490 kilocycles, with 
power of 250 watts and unlimited 
hours of operation. 


Construction permit for a new 
standard broadcast station to be 
operated on 1510 kilocycles, with 
power of 500 watts and daytime 
hours of operation. 


Construction permit to increase 
power from 1 kildwatt to 5 kilo- 
watts, install a new transmitter 
and change studio location.(970kc) 


Construction permit for a new 
standard broadcast station to be 
operated on 540 kilocycles, with 
power of 250 watts and daytime 
hours of operation. 


Construction permit for a new 
standard broadcast station to be 
operated on 1480 kilocycles, with 
power of 1 kilowatt and daytime 
hours of operation. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


FCC 61-533 
3302 


In re Applications of 
James E. Vaughn. George W. Vaughn and 


Ralph J. Bitzer d/b as WXEN 
Xenia, Ohio 


Requests: 1500kc. 250w, Day 


KENT-RAVENNA BROADCASTING CO. 


Kent , Ohio 
Requests: 1520kc.1kw, DA, Day 
TELEVISION CORPORATION OF 


MICHIGAN, INC. 
Jackson, Michigan 


Requests: 1510kc, 5kw, DA, Day 


Joseph F. Butler, Ralph E. Patterson, 
Robert M. Shumaker and Douglas Bullock d/b 


as VOICE OF THREE RIVERS 
Three Rivers , Michigan 


Requests: 1510kc, 500w, Day 
SPEIDEL BROADCASTING COR- 


PORATION OF OHIO 
Kettering, Ohio 


Requests: 1510kc, 10kw, DA, Day 
JOSEPH P. WARDLAW, JR. 
Canton, Ohio 


Requests: 1520kc, 1lkw, DA, Day 


Petty Durwood Johnson, tr/as 
RADIO TRUMBULL 
Niles, Ohio 


Requests: 1510kc, 500w, Day 
MONROEVILLE BROADCASTING 


COMPANY 
Monroeville, Pennsylvania 


Requests: 1510kc, 250w, Day 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Docket No. 14075 
File No. BP-12277 


Docket No. 14076 
File No. BP-13749 


Docket No. 14077 
File No. BP-13783 


Docket No. 14078 
File No. BP-13813 


Docket No. 14079 
File No. BP-13834 


Docket No. 14080 
File No. BP-13835 


Docket No. 14081 
File No. BP-13836 


Docket No. 14082 
File No. BP-13840 
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[22] 
R. Roy Stoneburner, Paul W. Stoneburner 
and Vernon H. Baker, d/b as 


GREENE COUNTY RADIO 
Xenia, Ohio 


Requests: 1500kc, 500w, Day 


PORTAGE COUNTY BROADCASTING 
CORPORATION 
Kent-Ravenna, Ohio 


Requests: 1520kc, 5kw, DA, Day 


COMMUNITY SERVICE BROAD- 
CASTERS , INCORPORATED 
Ypsilanti, Michigan 


Requests: 1520kc, 500w, 250w(C.H.), Day 


) 
) | 
) Docket No. 14083 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
| 
WESTERN BROADCASTING CORPORATION ) Docket Noi 14086 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


File No. BP-13841 


Docket No. 14084 
File No. BP-13845 


Docket No, 14085 
File No. BP-13846 


Green Tree, Pennsylvania File No. BP-13847 
Requests: 1510kc, 1kw, 500w(C.H.), Day 


CARNEGIE BROADCASTING CORPORATION 
Pittsburgh, Pennsylvania 


Docket No. 14087 
File No. BP-13850 


Requests: 1510kc, 50kw, DA, Day 


MINERS BROADCASTING SERVICE, 
INC. (WMBA) 
Ambridge-Aliquippa , Pennsylvania 


Docket No. 14088 
File No. BP-13855 


Has: 1560kc , 500w, DA, Day (Ambridge, 
Pennsylvania) 

Requests: 1510kc, 10kw, DA, Day (Ambridge- 
Aliquippa, Pennsylvania) 


For Construction Permits 


ORDER ! 
At a session of the Federal Communications Commission held at 
its offices in Washington, D.C. on the 19th day of April, 1961; 
The Commission having under consideration the above-captioned 
and described applications; | 
IT APPEARING, That, except as indicated by the issues specified 
below, each of the instant applicants is legally, technically, and other- 
wise qualified to construct and operate its instant proposal; that each of 
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16 
the applicants herein is financially qualified except James E. Vaughn, 
George W. Vaughn and Ralph J. Bitzer d/b as WXEN which may not be 
financially qualified; and 


x x 


Released: April 25.1961 


[Rec'd. August 21, 1961. FCC] 
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Law Offices 
HOWARD J. SCHELLENBERG, JR. 
Suite 511 
1025 Connecticut Avenue, N.W. 
Washington 6. D.C. 


<x x 


August 21, 1961 


Mr. Ben F. Waple 

Acting Secretary 

Federal Communications Commission 
Washington 25,D.C. 


Dear Mr. Waple: 

On behalf of Century Broadcasting Corporation, there is enclosed, 
in triplicate, an application for a construction permit, for a new standard 
broadcast station to operate on the frequency 1510 kilocycles at Jean- 
nette , Pennsylvania. 

This application is mutually exclusive with the presently pending 
applications for Pittsburgh, Pennsylvania; Ambridge-Aliquippa, Pennsyl- 
vania and Monroeville, Pennsylvania for the frequency 1510 kilocycles 
(File Nos. BP-13850; 13855 and 13840). None of these aforementioned 
applications have yet appeared on the Commissions list of applications 
ready and available for processing. Under the rules laid down by the 
Court in the Ashbacker case and recently enumerated in Ridge Radio 
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Corporation v. FCC 21 RR 2060), the instant application is entitled to be 


considered with such previously filed applications , since no cut- off date 
has been fixed by public notice, for the filing of conflicting applications. 
If there are any questions concerning this matter, kindly commun- 
icate directly with this office. 
Very truly yours, 
/s/ Howard J. Sehellenbers, Jr. 


Enclosures 
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September 26, 1961 


Century Broadcasting Corporation 
c/o John J. Keel, President 

1121 East Capitol Street 
Washington 3, D.C. 


Gentlemen: | 

Returned herewith is the application for a construction permit for 
a new standard broadcast station at Jeannette. Pennsylvania , as it is not 
acceptable for Commission consideration. This is in accordance with 
the provisions set forth in Section 1 .106 (0) (1) of the Commission’ s Rules. 

As you have indicated, your proposal is mutually exclusive with the 
presently pending applications for Pittsburgh. Pennsylvania, Ambridge- 
Aliquippa, Pennsylvania and Monroeville, Pennsylvania. File Nos. BP- 
13850, BP-13855. and BP-13840. These applications were designated for 
hearing on April 19, 1961, as part of a large group of applications given 
an effective "cut-off"' date, pursuant to Section 1.106 () (1) (ii) of the Com- 
mission's Rules, of January 21. 1960. 

Under the recent decision of the U. S. Court of Appeals for the Dis- 
trict of Columbia Circuit in the case of Ridge Radio Corporation Vv. 
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Federal Communications Commission. 21 R.R. 2060. it appears that your 
application would have been mutually exclusive with applications that had 


not appeared on any Commission Public Notice listing applications ready 
and available for processing and would therefore, have been entitled to 
concurrent consideration with the group above had it been filed prior to 
April 19.1961. 

However. Section 1.106 (b) (1)(i) of the Commission's Rules clearly 
states an alternative “cut-off date. in no way affected by the Court's de- 
cision in Ridge Radio. The Rule states: 

In broadcast cases. no application will be consolidated for hearing 

with a previously filed application unless such application . . . is 

substantially complete and tendered for filing by . . . (i) The close 
of business on the day preceding the day the previously filed appli- 
cation or one of the previously filed applications is designated for 


hearing: - 


[31] 
Since your application was not tendered for filing until approximate- 
ly four months after designation for hearing of those with which it is 
mutually exclusive, it cannot be accepted for filing and must be returned 
pursuant to Section 1.106 (b) (4). 
Very truly yours, 


/s/ Ben F. Waple 
Acting Secretary 


cc: Howard J. Schellenberg. Jr., Esquire 
1025 Connecticut Avenue, N.W. 
Washington 6,D.C. 


ABG: dls/bf: B 
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[32] 
[Received October 12, 1961] Law Offices 
HOWARD J. SCHELLENBERG, JR. 
Suite 511 
1025 Connecticut Avenue, N.W. 
Washington 6, D.C. 
xk * 


October 12, 1961 


Mr. Ben F. Waple 

Acting Secretary 

Federal Communications Commission 
Washington 25,D.C. 


Dear Mr. Waple: 
On behalf of Century Broadcasting Corporation, there is enclosed 


the original and fourteen copies of a "Petition for Reconsideration and 
Acceptance of Application for Filing.” | 

The application of Century Broadcasting Corporation for a construc - 
tion permit for a new standard broadcast station at Jeannette, Pennsyl- 
vania, originally filed on August 21, 1961, is resubmitted simultaneously 
herewith under separate letter of transmittal. 

If there are any questions concerning this matter, kindly commun- 


icate directly with this office. 


Very truly yours, 


/s/ Howard J. Schellenberg, Jr. 


Enclosure 
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[33] 
[Received October 12. 1961] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of 


) 
CENTURY BROADCASTING CORPORATION} 
Jeannette. Pennsylvania ) 

) 


File No. 


For Construction Permit 


PETITION FOR RECONSIDERATION AND 
ACCEPTANCE OF APPLICATION FOR FILING 

Comes now Century Broadcasting Corporation and requests that 
the Commission reconsider its action of September 26, 1961, wherein it 
returned the application for a new standard broadcast station at Jean- 
nette, Pennsylvania. In support thereof, it is respectfully shown as follows: 

1. On August 21, 1961, Century Broadcasting Corporation filed an 
application for a construction permit for a new standard broadcast sta- 
tion at Jeannette, Pennsylvania and specified the frequency 1510 kilocycles, 
with power of 500 watts daytime only. It was indicated in this application 
that it was considered to be mutuaily exclusive with pending applications 
for Pittsburgh, Pennsylvania; Ambridge - Aliquippa, Pennsylvania and 
Monroeville, Pennsylvania, File Numbers BP-13850, BP-13855, and BP- 
13840, respectively. These applications had been previously designated 
for hearing on April 19,1961. None of the three mentioned applications 
with which 


[34] 
the application for Jeannette, Pennsylvania would be mutually exclusive, 
had as of that date, appeared on any list of the Commission notifying that 
such applications were available and ready for processing by the Com- 


mission. 
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2. On September 26, 1961, the Commission returned the instant 
application by letter, which stated that the application was not acceptable 
for Commission consideration, in that it was not filed in conformance 
with the provisions of Section 1.106 (b) (1) (i) of the Commission's Rules. 
Section 1.106 (b) (1) reads as follows: | 
"In broadcast cases, no application will be consolidated for hearing 


with a previously filed application or applications unless such ap- 
plication, or such application as amended if amended so as to re- 
quire a new file number, is substantially complete and tendered 
for filing by whichever date is earlier: (i) the close of business on 
the day preceding the day the previously filed applicatipn or one of 
the previously filed applications is designated for hearing: or (ii) 
the close of business on the day preceding the day designated by 
public notice published in the Federal Register as the day any one 
of the ies filed applications is available and ready for 
processing." | 
3. The application was filed with the notation that is should be ac- 
cepted for filing in view of the recent decision of the United States Court 


of Appeals for the District of Columbia Circuit in the case of Ridge Radio 


Corporation v. Federal Communications Commission, 21 R.R. 2060. 


[35] | 
4. There is a note to Section 1.106 (b) (1) of the Commission's 
Rules, which refers to Sections 1.354(c) and (h) and 1.361 (b) of the Com- 
mission's Rules. In all these sections, it is made clear by the Commis- 
sion that it will publish a list of those applications ready and available 
for processing and set a date not less than 30 days after pubLsestion (the 
cut-off date), by which all applications must be filed if they are to be 


grouped with any of the listed applications. These rules contemplate 
that public notice will be given sufficiently in advance of Commission 
action (not less than 30 days). so that mutually exclusive applications 


may be on notice that a cut-off date has been established. It is also 
| 
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perfectly clear from the wording of Section 1.106 (b) (1). that once a cut- 
off date has been established by the public notice published in the Fed- 
eral Register. the Commission may take action upon such application at 
an earlier date. (Subsection (i)). However, there must first be a notice 
in accordance with this rule. In other words. following the proper notice 
issued in accordance with the rules, any proposed applicant is on notice 
of a cut-off date some 30 days hence, but he waits the full 30 days at his 
peril. knowing that the Commission may in the interim, take action and 
that in that event his application must be filed the day 
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previous to the designation or other action. The entire rule and the pro- 
cedure for public notice of a cut-off date becomes moot if the Commis- 
sion can eliminate such public notice and merely hold that the day the ap- 
plication is designated for hearing automatically forecloses other appli- 
cations. Under this interpretation, the Commission can completely nul- 
lify its rules concerning notice. Since the rule provides for notice, the 
designation of an application for hearing without compliance with this 
rule, deprives prospective applicants of proper notice. Once designation 
for hearing is accomplished, the time for filing a conflicting application 
has already expired. 


5. As the Court of Appeals said in the Ridge Radio case "'in carry- 


ing out the rule so construed the Commission may not, however, inad- 
vertantly, give public notice of a cut-off date which does not fairly advise 
prospective applicants of what is being cut-off by the notice.” It is clear 
that this pre-supposes notice to the public however poor such notice may 
be. Inthe instant proceeding the applications for Pittsburgh, Pennsyl- 
vania; Ambridge - Aliquippa, Pennsylvania and Monroeville, Pennsylvania, 
have never appeared on any list of the Commission giving public notice 
that they were ready and available for processing. Therefore, no cut-off 
date has ever been established for 
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[37] 
the filing of an application which would be entitled to coteideration with 
these applications. The applicant, Century Broadcasting Corporation, 
has never had fair notice that an application for mutually exclusive facil- 
ities would be foreclosed. 
6. The rule would be a nullity if subsection (i) were not considered 
together with subsection (ii) insofar as the public notice requirement is 
concerned. Subsection (ii) would be completely meaningless if subsection 
(i) were to take precedence. It should be noted here, that the rule as 
worded states that the cut-off date is whichever is earlier, the close of 
business on the day preceding the day the previously filed application is 
designated for hearing or the close of business on the day preceding the 
day designated by public notice published in the Federal Register as the 
day the previously filed application is available and ready for| processing. 
In other words, the cut-off date must first be established by public notice. 
Unless the Federal Register date (cut-off) is first established, fair and 
sufficient notice of the designation or action upon the previously filed ap- 
plication cannot be established. | 


7, In the instant case, the applications involved have nev er been 


listed on a public notice establishing a cut-off date, but were summarily 
designated for hearing on | 
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April 19, 1961 as a part of a larger group of applications, which had been 
given an effective cut- off date of January 21,1960. The instant applica- 
tion for Jeannette , Pennsylvania. has no conflict whatsoever with applica- 
tions in the larger group which appeared on the public notice} ‘setting the 
effective date of January 21.1960. This proposition 1s made perfectly 
clear in the Ridge Radio case, where the Court stated: | 
"In the present case the Commission published a list of | fifty appli- 

cations that would be considered ready and available for process- 


ing by September 5.1959. and advised potential applicants that 
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‘an application. in order to be considered with any application ap- 
pearing on the attached list. must be substantially complete and 
tendered for filing . . . no later than the close of business Septem- 
ber 4.1959...‘ In reading this notice one would reasonably con- 
clude that it was directed only to applications having a possible 
conflict with some application on the list. It was not a warning that 
an application filed after September 4, would be precluded from 
Ashbacker consideration with an unlisted mutually exclusive appli- 
cation filed before that date and which in some way was in conflict 
with another unlisted application also filed before September 4, 
which in turn'was in conflict with a listed application. To make 
the amended rule have that affect in a particular case the notice 
under the rule must be clear as to the effect intended..." (under- 
scoring added) 
8. Again in its decision the Court stated: 


“The Commission is not required in a notice to phrase its cut-off 


provisions so broadly as to encompass all the rule itself permits. 
It may validly do less by the notice. In this case we think it did 
less. As phrased the notice was not fair warning that to be con- 
sidered with Goscoe and Community, not on the list, Ridge 
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must file by September 4. Since, therefore, the notice did not de- 

prive Ridge of its right to an Ashbacker hearing with other Wind- 

ber - area applications, and since the rule was restricted in this 

case by the scope of the notice, the order of the Commission will 

be reversed and the case remanded to the Commission for further 

proceedings not inconsistent with this opinion."” (underscoring 

added). 

9. It is perfectly clear that the Court's interpretation of this rule 
presupposes that there will be notice to prospective applicants of a fair 


cut-off date for the consideration of mutually exclusive applications. In 
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the instant proceeding, no notice of any kind has been given prospective 
applicants, with respect to the pending applications for pitrsturgh; Penn- 
sylvania; Ambridge - Aliquippa, Pennsylvania and Monroeville. Pennsyl- 
vania. These applications were summarily designated for hearing on 
April 19, 1961 and have yet to appear ona public notice listing applica- 
tions ready and available for processing. | 

10. It is submitted, that Section 1.106 (b) (1) (i) of the Commission’ Ss 
Rules is not controlling in the instance because of a total lack of public 
notice concerning the applications involved. It is further submitted, that 
Section 1.106 (b) (1) (ii) of the Commission's Rules is controlling and under 
this rule the decision of Ridge Radio Corporation is directly in point and 
that the application of Century Broadcasting Corporation must be accepted 


for filing and considered in consolidation with the mutually 
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exclusive applications for Pittsburgh, Pennsylvania, Ambridge - Aliquippa. 
Pennsylvania and Monroeville. Pennsylvania. 

WHEREFORE, in view of the foregoing it is respectfully requested 
that the Commission reconsider its action of September 26. 1961 and ac- 


cept for filing the application of Century Broadcasting Corporation for a 


construction permit for a new standard broadcast station at Jeannette, 
Pennsylvania, which is resubmitted simultaneously herewith. 
Respectfully submitted, 


CENTURY BROADCASTING 

CORPORATION | 

| 

_ By | 

s/ Howard J. Schellenberg. Jr. 

1025 Connecticut Avenue, N.W. 
Washington 6. D.C 
Its attorney 


October 12, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25.D.C. FCC 62-32 
13804 
In re Application of: 


CENTURY BROADCASTING CORPORATION 
Jeannette. Pennsylvania 


) 
) 
) 
) 
) 


For Construction Permit 


MEMORANDUM OPINION AND ORDER 
By the Commission: Chairman Minow absent. 


1. The Commission has before it for consideration the "Petition 
for Reconsideration and Acceptance of Application for Filing," submitted 
on October 12, 1961', by Century Broadcasting Corporation, together with 
the tender of an application for a new standard broadcast station to oper- 
ate on 1510 kilocycles at Jeannette. Pennsylvania. Petitioner's applica- 
tion was first tendered for filing on August 21, 1961; but it was returned, 
under cover of a letter dated September 26, 1961, on the grounds that it 
was mutually exclusive with proposals for Pittsburgh, Pennsylvania 
(Docket No. 14087, BP-13850) , Ambridge-Aliquippa, Pennsylvania (Dock- 
et No. 14088, BP-13855) and Monroeville, Pennsylvania (Docket No. 14082, 
BP-13840) , all of which had been designated for hearing on April 19, 1961; 
and that , pursuant to Section 1.106 (b) (1) (i) and 1.106 (b) (4) of the Commis- 
sion's Rules, the subject application could not be accepted for filing. Pe- 
titioner seeks reconsideration of this action. 

2. Petitioner alleges that its application is "mutually exclusive" 
with the applications for Monroeville, Pennsylvania (Monroeville Broad- 
casting Company, 1510 kilocycles, 250 watts, Daytime, Docket No. 14082, 
BP-13840); Pittsburgh, Pennsylvania (Carnegie Broadcasting Corpora- 
tion, 1510 kilocycles, 50 kilowatts, DA, Daytime, Docket No. 14087, BP- 
13850); and Ambridge-Aliquippa, Pennsylvania (Miners Broadcasting 
Service, Inc., WMBA, 1510 kilocycles,10 kilowatts, DA, Daytime, Dock- 
et No. 14088, BP-13855). The Commission's records disclose that these 
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applications were designated for hearing ina consolidated proceeding 
with that of James E. Vaughn, George W. Vaughn, and Ralph J. Bitzer, 
d/b as WXEN, Xenia, Ohio, Docket No. 14075, BP-12277, and others on 
April 19, 1961. The Xenia application was the ° ‘lead" application and, 
as petitioner indicates, the only one of the group of fourteen designated 
for hearing to be listed in a ''Public Notice” published pursuant to the 
provisions of Section 1.354 (c) of the Commission's Rules. The Public 
Notice in question, dated December 17, 1959. established January 22, 
1960 as the "cut-off" date for filing applications to be considered with 
Xenia or those in conflict therewith through interlinking interference. 

3. The applications for Monroeville. Pittsburgh, and Ambridge- 
Aliquippa were all filed by the specified "cut-off" date of January 22, 


[42] | 

1960; and, in due course, these applications and the other timely -filed 
proposals were, as indicated above designated for hearing by Order of 
the Commission on April 19, 1961, published in the Federal Register on 
April 28, 1961, 26 F.R. 3658, all in accordance with the provisions of 
Section 1.140 of the Commission's Rules. Subsequently, the fourteen-way 
order was broken down into four proceedings involving: (1) Docket No. 
14077, Jackson, Michigan; (2) Docket No. 14078, Three Rivers. Michigan; 
Docket No. 14085. Ypsilanti, Michigan, and (4) Docket Nos. 14076, 14079- 
14084, 14087 and 14088, the Kent-Ravenna group. 

4. In support of its position. petitioner relies heavily on the deci- 
sion in Ridge Radio Corporation v. Federal Communications Commission, 
292 F2d 770. 21 Pike and Fischer RR 2060. decided June 8, 1961. In the 
Ridge case, supra, the applicant, although it had not filed by | the * ‘cut -off"’ 
date specified in the public notice. had its proposal on file many months 


prior to the date on which the contlicting proposals were designated for 
hearing. Here petitioner's application was filed some 20 months after 
the Public Notice of December 17. 1959, and over four months after the 


conflicting applications were designated for hearing, April 19. 1961. 
| 
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Petitioner. therefore. has never acquired the status of an applicant. 


5. Nonetheless. petitioner argues that under the Ridge Radio deci- 


sion, supra, its application should be accepted for filing and afforded com- 
parative consideration with the referenced Monroeville, Pittsburgh, and 
Ambridge-Aliquippa applications. It alleges that under the Ridge rule the 
December 17. 1959. notice was defective: that the applications with which 
its proposal is mutually exclusive have never appeared on any cut-off list 
and. consequently have no assigned cut-off date; and, further, that they 
are not in conflict with any application that has ever appeared on any val- 
idly issued ‘public notice.” 

6. To state the proposition in other terms, petitioner contends that 
the Commission cannot bar consolidation of its application with ones with 
which it is mutually exclusive on the grounds that prior filed proposals 
have been “designated for hearing” where: 

(1) Such mutually exclusive applications have never appeared 
on any “Public Notice’ issued pursuant to Section 1.354(c) of the 
Commission's Rules: 

(2) have no assigned “cut-off” dates of their own; and 

(3) do not conflict with any proposal that has ever been listed 
in any validly issued “Public Notice,” published in accordance with 
the terms of Section 1.354(c) of the Commission's Rules. 

Thus, according to petitioner. none of the applications designated for 
hearing on April 19, 1961, have ever acquired “protected” status with 
respect to its proposal. The “order of designation,” it states, under 


[43] 
Section 1.106(b) (1) (i) of the Commission's Rules, could afford such pro- 
tection only if applied in a situation where, at the very least, the "lead" 
application appeared on a validly issued "Public Notice,” published in 
conformity with Section 1.354(c) of the Rules. but not unless this condi- 


tion obtains. 
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7. We have fully considered petitioner’s arguments and we are of 
the opinion that its petition for reconsideration must be dismissed and its 
application returned. It is a well-established rule of law that a late-filing 
applicant is not entitled to a comparative hearing. Federal Broadcasting 
System v. Federal Communications Commission, 96 U.S. App. D.C. 260, 
268, 225 F. 2d 560, 568 (1955); KFAB Broadcasting Co. v. Federal Com- 
munications Commission, 85, U.S. App. D.C. 160, 162,177 F. 2d 40, 42 
(1949); Telegraph Herald Co. v. Federal Radio Commission, 62 App. D.C. 
240, 242, 66 F. 2d 220, 222 (1933); cf. Yankee Network v. Federal Com- 
munications Commission, 71 App. D.C. 11, 107 F. 2d 212 (1939). Peti- 
tioner does not have the requisite standing to petition for reconsideration 
as a "person aggrieved or whose interests are adversely affected ,' under 
Section 405 of the Communications Act of 1934, as amended. | Authorities 
cited, supra, and Radio Cabrillo, 19 RR 1189 (1960), affirmed, Radio 
Cabrillo v. Federal Communications Commission, _U.S. App. D.C. 

__»__ F.2d __ (No, 15714, decided April 20,1961): See also James 
. McKahan (KSUE) , 21 RR195 (1961); Oregon Radio. Inc., 16 R.R. 401 
pre James Gerity, Jr., 9 RR 413, 9 RR 781 (1953); and Metropolitan 


Broadcasting Corporation, 3 RR 283 (1946). | 
8. Petitioner's application was not tendered for filing until August 
21, 1961, some 20 months after publication of the "Public Notice” of De- 
cember 17, 1959 (FCC 59-1271) in the Federal Register 24 F.R. 10416, 
December 22, 1959) and nearly four months after issuance of the Order 
of April 1, 1961 (FCC 61-533), designating the mutually exclusive appli- 
cations for hearing. The April 19, 1961, Order was also published, in toto, 
in the Federal Register (26 F.R. 3658. April 28, 1961) as required by Sec - 
tion 1.140 of the Commission's Rules. Under these circumetances, peti- 
tioner cannot claim (at least as of April 28, 1961) that it was without law- 
ful notice of the conflicts between the prior filed mutually exclusive ap- 
plications and its own. Even assuming arguendo that petitioner had stand- 
ing to challenge the validity of the December 17, 1959, Public Notice or 
the April 19, 1961, Order, it was bound to assert its claims, at the very 
latest, within 30 days from the date the Order of April 19, 1961, was 
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published in the Federal Register. It failed to do this much; and it is now 
precluded from any remedy under Section 405 of the Communications Act 
of 1934. as amended. WPFH Broadcasting Co.,15 RR 542 (1957); Great 
Lakes Television. Inc..11 RR 346 (1954): Indianapolis Broadcasting, Inc., 
10 RR 1010a (1955): and Charles C. Carlson, 4 RR 655 (1948). 

9. It is clear that the Ridge Radio case is not in point since the 
Court there directed itself only to the sufficiency of the public notice 
given under Section 1.106(b) (1) and 1.354(c). It seems to us equally clear 
that petitioner has presented no equitable basis for granting the relief 
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requested. To the contrary, it is estopped by its own laches to demand 
comparative consideration of its proposal. Petitioner was bound to avail 
itself of prescribed administrative procedure to protect its rights. If it 
had done so and been denied relief, it could have sought judicial review 
of the Commission's action. To permit petitioner to receive comparative 
consideration of its application, after having stood by for months before 
making its grievance known with respect to a hearing order adopted by 
the Commission, would render chaotic the Commission's hearing proc- 
esses and would be deeply prejudical to the rights of the parties to the 
hearing. Red River Broadcasting, Inc. v. Federal Communications Com- 
mission, 69 App. D.C. 1, 98 F. 2d 282 (1938). 

Accordingly , IT IS ORDERED, This 3rd day of January, 1962, that 
the "Petition for Reconsideration and Acceptance of Application for Fil- 
ing,” filed herein on October 12, 1961, by Century Broadcasting Cor- 
poration IS DISMISSED: IT IS FURTHER ORDERED, That its application 
submitted on even date, BE RETURNED. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Released: January 8, 1962. 


31 


[45] 


BROADCAST LICENSE DIV. 


January 23, 1962 


Howard J. Schellenberg, Jr., Esq. 
1025 Connecticut Avenue, N.W. 
Suite 511 

Washington 6, D.C. 


Re: Century Broadcasting Corp. 
Jeannette, Pennsylvania 


Dear Sir: 


In accordance with Commission Memorandum Opin- 


ion and Order, dated January 3, 1962 and released Janu- 
ary 8, 1962, returned herewith is the application filed on 
October 12, 1961, requesting a construction permit for a 


new standard broadcast station for Jeannette, Pennsylvania. 
Very truly yours, 


/s/ Ben F. Waple 
Acting Secretary 


Enclosure: 
Application & Exhibits (3) 


ce: Century Broadcasting 
Corporation 


Miss Iehl 
B/C Facilities 
Files 

QSP: nd: B/lic 


BRIEF FOR APPELLANT 


nn ee ne Re a ae te RE EIT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,853 


CENTURY BROADCASTING CORPORATION, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


Appeal From Memorandum Opinion And Order Of The 
Federal Communications Commission 


lint 
y 


ed States Court of Appeals 


for'- 9 - Seenit 


FLEE wiay «1962 


Chime w.keirf— 1025 Connecticut Ave., N. W. 
CLERK Washington 6, D.C. 


Attorney for Appellant 


HOWARD J. SCHELLENBERG, JR. 


May 4, 1962 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission acted arbitrarily, 


capriciously, contrary to law and contrary to its Rules in 
i 


failing to accept Appellant's application for filing. 


2. Whether the Commission's refusal to accept | 


Appellant's application for filing and comparative 
consideration with applications previously designated for 
consolidated hearing was consistent with the provisions of 
Section 1.354(c) of its Rules. | 

3. Whether the Commission erred in interpreting 
and applying Section 1.106 (b)(1) of its Rules and holding 
that Appellant's application was not timely filed. | 


JURISDICTIONAL STATEMENT 
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ARGUMENT 
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JURISDICTIONAL STATEMENT | 

This is an appeal pursuant to Sections 402(b) (1) & (6) of the Com- 
munications Act of 1934, as amended, 66 Stat. 718, 719, 47 U.S.C. Section 
402(b) (1) & (6), from a Memorandum Opinion and Order of the Federal 
Communications Commission, dated January 8, 1962, dismissing Appel- 
lant's "Petition for Reconsideration and Acceptance of Application for 
Filing" and returning Appellant's application for a construction permit 
for a new standard broadcast station, submitted therewith. | 


2 
STATEMENT OF THE CASE 


Appellant, Century Broadcasting Corporation, on August 21, 1961, 
filed with the Federal Communications Commission, an application for 
a construction permit for a new standard broadcast station on the fre- 
quency 1510 kilocycles, at Jeannette, Pennsylvania. The application 
recited that it would cause mutually destructive interference with three 
pending applications for the frequency 1510 kilocycles, to wit: Monroe- 
ville Broadcasting Co., Monroeville, Pennsylvania (BP-13840); Carnegie 
Broadcasting Corp., Pittsburgh, Pennsylvania (BP-13850) and Miners 
Broadcasting Service, Inc., (WMBA), Ambridge- Aliquippa, Pennsylvania 
(BP-13855). Appellant's application was returned by the Commission by 
letter dated September 26, 1961 (R. 30). In its letter, the Commission 
recited that the Monroeville, Pittsburgh and Ambridge-Aliquippa appli- 
cations had been designated for hearing on April 19, 1961, as part of a 
large group of applications, given an effective "cut-off" date, pursuant to 
Section 1.106(b) (1) (ii) of the Commission's Rules, of January 22, 1960. 
The Commission further pointed out that, had Appellant's application been 
filed prior to April 19, 1961, it would have been entitled to concurrent 


consideration with the group of applications designated for hearing on that 
date. (R. 30) However, the Commission determined that "an alternative 

‘cut-off’ date was applicable under the provisions of Section 1.106(b) (1) (i) 
of the Commission's Rules” and returned the application pursuant to Sec- 
tion 1.106(b) (4) of its Rules. (R. 31) 


On October 12, 1961 Appellant filed a petition requesting recon- 
sideration of the action by the Commission and acceptance of its applica- 
tion (R. 33-40). On Jamary 8, 1962, the Commission, by Memorandum 
Opinion and Order, dismissed Appellant's petition for reconsideration 
and returned the application (R. 41-44). In its Memorandum Opinion and 
Order the Commission recites that Appellant's application is "mutually 
exclusive" with the three applications for Monroeville, Pittsburgh and 
Ambridge-Aliquippa, Pennsylvania and that these applications were 
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designated for hearing in a consolidated proceeding with an application 
for Xenia, Ohio (BP-12277) and others on April 19, 1961. It is also 
recited that the Xenia application was the "lead" application and the only 
one of the group of fourteen designated for hearing, to be listed ina 
"Public Notice” published pursuant to the provisions of Section 1.354(c) 
of the Commission's Rules. The Public Notice referred to was issued 
December 17, 1959 and established a "cut-off" date of January 22, 1960. 
(R. 1-6) The applications for Monroeville, Pittsburgh and Ambridge- 
Aliquippa were all filed by the specified "cut-off" date but have never 
appeared on a public notice issued pursuant to Section 1.354(c) of the 
Commission's Rules. | 


On February 7, 1962, Century Broadcasting Corporation filed its 
Notice of Appeal seeking review and reversal of the above-described 
Memorandum Opinion and Order. 


STATEMENT OF POINTS 
The Commission has acted arbitrarily, capriciously, contrary to 
law, in violation of the Communications Act and its Rules: 


a. In dismissing Appellant's application under an improper and 


illegal interpretation of its own rules relating to public notice of an 
effective "cut-off" date. 


b. In applying an erroneous "cut-off" date to Appellant's applica- 
tion and in holding that Appellant is estopped by its own laches to demand 
comparative consideration of its proposal. 
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PERTINENT RULES OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


Sec. 1.354. Processing of standard broadcast applications. 
* * * * * 


(c) Applications for new stations (except new Class 
I-A stations) or for major changes in the facilities of 
authorized stations are processed as nearly as possible in 
the order in which they are filed. Such applications will be 
placed in the processing line in numerical sequence, and are 
drawn by the staff for study, the lowest file number first. 
Thus, the file number determines the order in which the 
staff's work is begun on a particular application. There are 
two exceptions thereto: the Broadcast Bureau is authorized 
to (1) group together for processing applications which in- 
volve interference conflicts where it appears that the appli- 
cations must be designated for hearing in a consolidated 
proceeding; and (2) to group together for processing and 
simultaneous consideration, without designation for hearing 
all applications filed by existing Class IV stations requesting 
an increase in daytime power which involve inter linking 
interference problems only, regardless of their respective 
dates of filing. In order that those applications which are 
entitled to be grouped for processing may be fixed prior to 
the time processing of the earliest filed application is begun, 
the Commission will periodically publish in the Federal 
Register a Public Notice listing applications which are near 
the top of the processing line and announcing a date (not less 
than 30 days after publication) on which the listed applica- 
tions will be considered available and ready for processing 
and by which all applications excepting those specified in 
exception (2) in this paragraph must be filed if they are to 
be grouped with any of the listed applications. 


Sec. 1.106. Consolidations. — (a) The Commission, upon 
motion or upon its own motion, will, where such action will 
best conduce to the proper dispatch of business and to the 
ends of justice, consolidate for hearing: (1) Any cases 
which involve the same applicants or involve substantially 
the same issues, or (2) any applications which present con- 
flicting claims. 


(b) (1) In broadcast cases, no application will be con- 
solidated for hearing with a previously filed application or 
applications unless such application, or such application as 
amended if amended so as to require a new file number, is 
substantially complete and tendered for filing by whichever 


| 
| 
5 | 
| 
date is earlier: (i) the close of business on the day pre- 
ceding the day the previously filed application or one of the 
previously filed applications is designated for hearing; ‘or 
(ii) the close of business on the day preceding the day 
designated by public notice published in the Federal Regis- 
ter as the day any one of the previously filed applications 
is available and ready for processing. 
* * * * * 
(4) Any mutually exclusive application filed after 
the date prescribed in sub-paragraphs (1), (2), or (3) of 
this paragraph will be dismissed without prejudice and will 
be eligible for refiling only after a final decision is rendered 
by the Commission with respect to the prior application or 
applications or after such application or applications are 
dismissed or removed from the hearing docket. 


SUMMARY OF ARGUMENT 


I 


The Commission acted arbitrarily and capriciously in applying a 
"cut-off" date for the filing of Appellant's application which in fact did 
not constitute notice to Appellant and which did not give effect to the 
provisions of the Commission's Rules and applicable law concerning 
proper notice. Ridge Radio Corporation v. Federal Communications 
Commission, 110 U.S. App. D.C. 277, 292 F. 2d 770, 21 Pike and Fischer 


RR 2060. 
Il 


The Commission acted arbitrarily and capriciously in holding that 
Appellant is estopped by the doctrine of laches where it does not first 
establish a valid date by which Appellant was required to act. 


ARGUMENT 


Essentially, the questions presented to the Court are twofold. First, 
whether the Commission can waive its own rules and thereby deprive an 
otherwise qualified applicant of the comparative consideration to which it 
is entitled and, second, whether the Commission can cure a failure to 
abide by its own rules by invoking a subsequent disqualifying factor. 
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Section 1.354(c) of the Commission's Rules provides the basis for 
the Public Notice which specifies the top 50 applications which are 
ready and available for processing and specifying a "cut-off" date for 
the filing of competitive applications. This, together with Section 
1.106(b)(1), forms the basis for this appeal. This latter section provides: 
“In broadcast cases, no application will be consolidated for hearing with 
a previously filed application or applications unless such application, 
. . . is substantially complete and tendered for filing by whichever date 
is earlier: {i) The close of business on the day preceding the day the 
previously filed application or one of the previously filed applications is 


designated for hearing; or (ii) the close of business on the day preceding 
the day designated by public notice published in the Federal Register as 
the day any one of the previously filed applications is available and 
ready for processing.”* (underscoring supplied) 


On December 17, 1959, the Commission issued its public notice in 
which it listed the fifty applications that would be considered ready and 
available for processing by January 23, 1960. This notice stated that: 


"| Ajn application, in order to be considered with any appli- 
cation appearing on the attached list, must be substantially 
complete and tendered for filing at the offices of the Com- 
mission in Washington, D. C., no later than (a) the close of 
business on January 22, 1960, or (b) if action is taken by 
the Commission on any listed application prior to January 
23, 1960, no later than the close of business on the day 
preceding the day on which such action is taken, or (c) the 
day on which a conflicting application was "cut-off" because 
it was timely filed for consideration with an application on 
a previous such list.” (R. 1) 


Except for (c) above, which is inapplicable in the present case, the 
public notice is identical with that considered by this Court in Ridge 
Radio Corporation v. Federal Communications Commission, 110 U.S. 


1 47 C.F.R. $1.106(b) (1) (Supp. 1960) 
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| 
App. D.C. 277; 292 F. 2d 770, (1961). Inthe Ridge case the Court found 
—— are | 
that the notice given by the Commission was inadequate and did not give 
fair warning to the prospective applicant that it could be deprived of an 
Ashbacker hearing. The Court stated: 
"In reading this notice one would reasonably conclude that 

it was directed only to applications having a possible | 

conflict with some application on the list. It was not a 

warning that an application filed after September 4, would 

be precluded from Ashbacker consideration with an un- 

listed mutually exclusive application filed before that! 

date and which in some way was in conflict with another 

unlisted application also filed before September 4, which 

in turn was in conflict with a listed application.” 

The factual situation in the instant case is almost identical with 
that in the Ridge case. The one difference being that in the Ridge case 
the Appellant's application was filed prior to the date the group of ap- 
plications were designated for hearing while in the instant case Appel- 
lant’s application was filed subsequent to the issuance of the order of 
designation. | 

The Commission concedes that if Appellant's application was filed 
prior to April 19. 1961, it would have been entitled to concurrent consid- 
eration with the group in question under the doctrine in the Ridge case 

| 


(R. 30). 


The basic question then is whether the Commission dan completely 
disregard the provisions of its own rules regarding notice and then 
arbitrarily establish a "cut-off" date which does not fairly advise pros- 
pective applicants but only advises of a fait accompli. This is what the 
Commission has done in this case. It is well established that an ad- 
ministrative agency is bound by its own regulations so long as they 
remain in effect. Douglas McKay v. L. C. Wahlenmaier, 96 US. App. D.C. 
313, 226 F. 2d 35, (1955). Therefore, as long as the rules provide for 
prior notice to prospective applicants the Commission is bound to give 
such prior public notice. This it did not do and to date has not yet done 
with respect to the applications with which Appellant is in conflict. 
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Section 1.106(b)(1) of the Commission's Rules is very specific 
and provides that an application in order to be considered with another 
application must be on file before a specified "cut-off" date (stated in the 
notice) or on the day preceding the day the Commission takes action on 
the previously filed application. whichever is earlier. The important 
words are whichever is earlier. In other words, only one "cut-off" date 
can be established with respect to those applications appearing on a 
particular list and that is the earlier of two dates. Once the stated "'cut- 
off” has been reached it becomes the one and only "cut-off" date in ap- 
plicable cases. The only time a different "cut-off" date is applicable is 
when the Commission takes action prior tothe specified date. The 
reason for this provision is made clear by the Commission in its report 
and order amending Section 1.106 and Section 1.354, Report and Order, 
released April 9, 1959, FCC 59-315, 18 RR 1565 (See Appendix A). The 
provision was inserted to give the Commission the opportunity of process- 
ing applications appearing on the public notice within the 30 day period. 


At paragraph 7. of this Report and Order, supra, the Commission explains 
that the date fixed by the public notice is no guaranty that an application 
will be entitled to consideration with listed applications if filed by that 
date, but rather is the last possible filing date. 


In any event, under the current Commission Rules the latest ''cut- 


off” date for applications conflicting with applications on the public notice 
would be the date specified in the notice when no action is taken by the 
Commission prior to that date. In the instant case, January 22, 1960. 
Therefore, unless it can be established that the Appellant herein was 
required to file by the “cut-off” date specified, January 22, 1960, there 
can be no “cut-off” date applicable and the Commission is required to 
accept the application and to give it comparative consideration with the 
applications for Monroeville, Pittsburgh and Ambridge -Aliquippa, 
Pennsylvania. 
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The Ridge case, supra, clearly establishes that the January 22, 
1960 "cut-off date is not applicable to Appellant. The Commission has 


to date failed to give public notice of an effective "cut-off" date with 


respect to the three previously mentioned applications. This is a viola- 


tion of its own rules and cannot be condoned. 


The Commission's hearing order of April 19, 1961 cannot be 
considered as a "cut-off" date since it does not constitute notice as con- 
templated by Section 1.354(c) and in effect advises an applicant that it is 
too late to file an application. The deedis done. Further, it is not the 
earlier of two dates specified by Section 1.106(b)(1) or by the public 
notice of December 17, 1959. | 

Section 1.106(b)(1) makes provision for only one out -off" date. 
This "cut-off" only applies to applications in conflict with listed applica- 
tions. If the notice is defective with respect to other prospective applicants 
and the "cut-off"’ date does not apply, the Commission cannot then apply a 
subsequent date of its own choosing. To permit this would be condoning a 
violation of its own established rules of procedure and would result in in- 
equalities in the treatment of prospective applicants. 


0 


The Commission cannot contend that Appellant herein is guilty of 
laches Since it has never had fair, adequate or proper notice that applica- 
tions with which it is in conflict were ready and available for processing 
as required by Section 1.354(c) nor has a "cut-off" date been established 
as required by Section 1.106(b)(1). In order for the doctrine of laches to 
apply, some date must be established by which Appellant was required to 
take some action. No such date has ever been established. | The Com- 


mission cannot rely upon a defense of a chaotic condition which it has it- 
self fostered. The Commission's initial and continuing failure to give 
proper notice is the primary cause of the present situation and it cannot 
now be heard to evoke laches because of its own failures. 
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The Commission cannot contend that Appellant herein is guilty of 
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The Court is here called upon to decide only whether the January 
22, 1960 “cut-off date applies to Appellant. If such date does not apply, 
as Appellant contends, then no other date can be applicable and Appellant's 
application must be accepted for filing and given comparative considera- 
tion with the applications for Monroeville, Pittsburgh, and Ambridge- 
Aliquippa, Pennsylvania. 


CONCLUSION 


Appellee’s memorandum opinion and order should be vacated and 
set aside, and the case should be remanded to the Commission with in- 
structions to accept Appellant's application and to give it the comparative 
consideration to which it is entitled. 


Respectfully submitted, 


HOWARD J. SCHELLENBERG, JR. 


1025 Connecticut Ave., N. W. 
Washington 6, D.C. 


Attorney for Appellant 


May 4, 1962 


APPENDIX A 


Excerpts from Federal Communications Commission 
Report and Order, adopted April 8, 1959 (FCC 59-315,), 
18 RR 1565: | 


* * * * i 


6. We have carefully considered many proposals for affording 
a protected status to applications which have been on file for a long 
period of time and have concluded that the following plan would be most 
conducive to the public interest and most equitable to the applicants, 
both new and old. Periodically, the Commission will publish in the 
Federal Register a list of applications which are near the top of the pro- 


cessing line and announce a date (not less than 30 days after publication) 
by which applications must be on file if they are to be considered with 
any of the listed applications. In order to carry this plan into effect we 
are amending $1.354(c) of our Rules by the addition of a sentence thereto 
and are making necessary changes in §§1.106(b)(1) and 1.361 (b). We 
are contemporaneously publishing the first Public Notice pursuant to the 
amendment, listing all applications which have been taken from the top of 
the processing line and the 50 applications which are next in |line, and 
announcing May 15, 1959, as the date by which applications must be filed 
if they are to be entitled to consideration with those on the list. 


7. It is to be noted that the "cut-off" dates set forth in §§ 1.106(b)(1) 
and 1.361(b), as amended, are stated in the alternative, whichever is 
earlier: (1) the close of business on the day before action on the earlier 


filed application, or (2) the close of business on the day before the date 
fixed by the Public Notice. Thus, the date fixed by the Public Notice is 
no guaranty that an application will be entitled to consideration with listed 
applications if filed by that date, but rather is the last possible filing date 
for comparative consideration even if the earlier filed application has not 
been acted upon by that time. Potential applicants, as in the past, must 
be guided in their decisions as to filing their applications by|the public 


notices of the acceptance for filing of competing applications and the 


status of the processing line. | 
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I. Counsel for Appellant, Appellee and PEVETLERCT here- 

by stipulate that the issues presented by the ahovb~cativied 
| 

case are as follows: 

| 

1. Whether the Commission acted arbitrarily 


| 
capriciously, contrary to law and contrary 
to its Rules in failing to accept Appellant's 
| 


application for filing. 


| 
| 

Whether the Commission's refusal to accept 
| 


Appellant's application for filing and 


comparative consideration with applica- 


| 
tions previously designated for consoli- 


dated hearing was consistent with the 
| 

provisions of Section 1.354(c) of its 

Rules. 
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| 
Whether the Commission erred in interpret- 
| 
ing and applying Section 1.106(b)(1) of 
its Rules and holding that Appellant's 


application was not timely filed. 


———— 

*/ By order of this Court dated April 5, 1962, the notice 
of intention to intervene filed by Monroeville Broadcast- 
ing Company was dismissed. The Court however allowed 
Monroeville to file a brief amicus curiae. 
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that Appellant's irequest for relief was untimely and is 
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COUNTERSTATEMENT OF THE CASE 


COUNIERS 


Although the appellant's statement of the case is factually 


correct, it is believed that a somewhat fuller statement of the 


| 
events leading up to this appeal will be of assistance to the 


Court. 

This is an appeal from a Memorandum Opinion and Order of 
the Federal Communications Commission adopted on January 3,1962, 
and released January 8, 1962, (1) returning sppaiventts applica- 
tion for a construction permit for a new standard broadcast 
station on 1510 kilocycles (kc) at Jeannette, Pennsylvania, on 


the ground that it had been untimely tendered, and (2) dismiss- 


ing appellant's “Petition for Reconsideration and Acceptance of 


| 
Application for Filing.” (R. 41-44) The pertinent facts are as 


follows: 


2 
On December 22, 1959 the Commission, under Section 1.354(c) 

of its Rules, 47 CFR 1.354(c), published in the Federal Register 

(24 F.B. 10416) a Public Notice listing standard broadcast appli- 

cations ready for processing and establishing January 22, 1960 

as the "cut-off" date by which competing applications must be 

filed in order to receive comparative consideration with any 

applications on the list (BR. 1-6: Among the applications listed 

mas an application filed by James E. Vaughn, George W. Vaughn, 

and Ralph J. Bitzer, d/b/as WXEN, for a construction permit for 

a new standard broadcast station on 1500 ke at Xenia, Ohio (R.2). 

Prior to the January 22, 1960 “cut-off” date, the Commission 

received three applications which involved interlinking elec- 

trical interference conflicts with the Xenia application: (1) 

@n application filed by Monroeville Broadcasting Company for 

1S1s ke at Monroeville, Pennsylvania; (2) an application by 

Carnegie Broadcasting Corporation for 1510 ke at Pittsburgh, 


Pennsylvania; and (3) an application by Miners Broadcasting 


Service, Inc. (WMBA) for 1510 ke at Ambridge-Aliquippa, Penn- 


Sylvania (R. 41-42). On January 25 and 27, 1960 the Commission 
gave public notice that the Monroeville, Pittsburgh and Ambridge- 
Aliquippa applications had been tendered for filing (Public 
Notice B-83391, Public Notice B-83458; R. 9, 17,18). 

By order dated April 19, 1961, the Commission designated 
fourteen conflicting applications -- including the applications 
for Xenia, Ohio, and Monroeville, Pittsburgh and Ambridge- 


Aliquippa, Pennsylvania -- for consolidated hearing (R. 21). 


Pe tee 

This order was published in the Federal Register on 
1961 (26 F.R. 3658). Some four months later, on Aug 
Century Broadcasting Company (Century) first tendere 


an application for a new standard broadcast station 


April 28, 


ust 21,1961, 
| 
d for filing 


on 1510 ke 


at Jeannette, Pennsylvania (R. 29). In an accompanying letter 


Century stated that its application was mutually exc 
the applications for 1510 kc at Monroeville, Pittsbu 
Ambridge-Aliquippa and requested comparative conside 


The Commission returned Century's application b 


September 26,1961, on the ground that it was mutuall 


Lusive with 
rgh, and 
ration (R.29). 
‘'y letter on 


y exclusive 


with applications which had already been designted for hearing, 


and hence was unacceptable for filing under Sections 


(1)Ci) and 1.106 (b)(4) of the Rules (R. Sh ae Se 
1 | 
1.106 (b)(1) provides (47 CFR 1.106 (b)(1): 


In broadcast cases, no application will | 
solidated for hearing with a previously fil 
plication or applications unless such appli 
or such application as amended if amended s 
require a new file number, is substantially 
plete and tendered for filing by whichever | 
earlier: (i) the close of business on the d 


1.106 (b) 


ction 


be con- 
ed ap- 
cation, 
o as to 
con- 
date is 
ay pre- 
tion 


ceding the day the previously filed applica 
or one of the previously filed applications 
designated for hearing; or (ii) the close 
iness on the day preceding the day designat 
public notice published in the Federal Regi 
as the day any one of the previously filed; 
cations is available and ready for processi 


17 Section 1.106 (b)(4), 47 CFR 1.106 (b)(4), Braet 
mutually exclusive application filed after the date 
in paragraphs (1), (2), or (3) of this paragraph wil 
missed without prejudice and will be eligible for re 
after a final decision is rendered by the Commission 
spect to the prior application or applications or af 
application or applications are dismissed or removed 
hearing docket.” 


is 


af bus- 


ed by 
ster 
appli- 
ng. 


des: “Any 
prescribed 
1 be dis- 
filing only 
with re- 
ter such 
from the 


Seats 
The Commission predicated its action solely on subdivision (i) 


of the Rule, noting that Century's application could have been 


timely tendered at any time prior to the hearing designation 
a 


order (R. 30). 


On October 12, 19601 Century resubmitted its application 
together with a “Petition for Reconsideration and Acceptance 
of Application for Filing” (R. 35-40). Challenging the 
validity of the designation order to bar its application as 
against the three Pennsylvania applications, Century claimed 
that such an order does not cut off prospective applications 
unless the Commission has first published in the Federal 
Register a public notice listing the applications to be 
designated for hearing and establishing a cut-off date for 
the filing of conflicting applications. In the absence of 
this further procedure, Century asserted, it had been 
deprived of the notice to which a prospective applicant was 
allegedly entitled under Section 1.354 (c) of the Rules and 
Ridge Radio Corporation v. Federal Communications Commission, 
110 U.S. App. D.C. 277, 292 F. 2d 770. 

By a Memorandum Opinion and Order released on January 8, 
1962, the Commission dismissed Century's petition for recon- 
sideration and again returned its application (R. 41-44). 

2/7 The Commission did not rely upon subdivision (ii). See 


Ridge Radio Corporation v. Federal Communications Commission, 
110 U.S. App. D.C. 277, 292 F. 2d 770. 


- J- 


Adhering to its previous ruling that the designation | ovaer was 


a bar, the Commission distinguished Ridge Radio on the ground 


that the application there had been tendered prior ta any 
hearing order and hence did not present the questxen ‘of whether 
such an order would have cut off prospective puanenLioas 

(R. 42-43). While of the view that Century lacked veneveg 

to challenge the designation order, the Commission concluded 
that even if use of the hearing order as a cut-off point in 

this case were subject to challenge on ground of insufficient 
prior notice, Century was required by Section 405 of the 
Communications Act, 47 U.S.C. 405, to assert its claim within 

30 days from the date the hearing order was suniiehed in the 
Federal Register (R. 43). Since Century had failed to tender 

an application or request comparative consideration Peers nearly 
four months after publication of the hearing order, the Commis- 
sion determined that Century was precluded from challenging the 
order as of right and was estopped by laches from demanding 
relief on equitable grounds (R. 43-44). | 


| 
From the foregoing actions of the Commission, Century 


filed its Notice of Appeal on February 7, 1962, in yelience 


upon Sections 402 (b)(1) and (6) of the Communications Act, 
| 


AT U.S.C. 402 (b)(1) and (6). 


chewy. Wes 
The Commission predicated its action solely on subdivision (i) 
of the Rule, noting that Century's application could have been 
timely tendered at any time prior to the hearing designation 
> 
order (8. 30). 

On October 12, 1901 Century resubmitted its application 
together with a "Petition for Reconsideration and Acceptance 
of Application for Filing” (R. 35-40). Challenging the 
validity of the designation order to bar its application as 
against the three Pennsylvania applications, Century claimed 
that such an order does not cut off prospective applications 
unless the Commission has first published in the Federal 
Register a public notice listing the applications to be 
designated for hearing and establishing a cut-off date for 
the filing of conflicting applications. In the absence of 
this further procedure, Century asserted, it had been 
deprived of the notice to which a prospective applicant was 
allegedly entitled under Section 1.354 (c) of the Rules and 
Ridge Radio Corporation v. Federal Communications Commission, 
110 U.S. App. D.C. 277, 292 F. 2d 770. 

By a Memorandum Opinion and Order released on January 8, 
1962, the Commission dismissed Century's petition for recon- 


sideration and again returned its application (R. 41-44). 


2/ The Commission did not rely upon subdivision (ii). See 


Ridge Radio Corporation v. Federal Communications Commission, 
110 U.S. App. D.C. 277, 292 F. 2d 770. 


ie 
Adhering to its previous ruling that the designation order was 
a bar, the Commission distinguished Ridge Radio on the ground 


that the application there had been tendered prior to any 


hearing order and hence did not present the question of whether 
| 

such an order would have cut off prospective applications 

(R. 42-43). While of the view that Century lacked standing 

to challenge the designation order, the Commission énaciaded 

that even if use of the hearing order as a cut-off point in 

this case were subject to challenge on ground of insufficient 

prior notice, Century was required by Section 405 of} the 

Communications Act, 47 U.S.C. 405, to assert its claim within 

30 days from the date the hearing order was owbyiened in the 

Federal Register (R. 43). Since Century had failed to tender 


an application or request comparative consideration until nearly 


four months after publication of the hearing order, the Commis- 
iT 


sion determined that Century was precluded from challenging the 
order as of right and was estopped by laches from demanding 


relief on equitable grounds (R. 43-44). 


From the foregoing actions of the Commission, Century 


| 
filed its Notice of Appeal on February 7, 1962, in reliance 
| 


upon Sections 402 (b)(1) and (6) of the Communications Act, 


47 U.S.C. 402 (b)(1) and (6). 


SUMMARY OF ARGUMENT 
SS EAR OUMENT 
I. 


The Commission Properly rejected Century's application, 
tendered after conflicting applications had been designated 


for hearing, as untimely under Section 1.106(b)(1)(i) of the 


Rules. The validity of this longstanding cut-off Point is 


not affected by the Court's decision in Ridge Radio Corp. v. 


Federal! Communications Commission, 110 U.S, App. D.C. 277, 
292 F. 2d T70, with respect to the notice required under the 
new and alternative cut-off Procedure specified in subdivision 
Cii) of Section 1.106(b)(1). Under established Principles of 
law, an application may be designated for hearing, or granted, 
at any time subsequent to the expiration of 30 days after 
Public notice has been given of the filing of the application, 
even though a Prospective competing applicant cannot determine 
in advance when the Commission may act, 
a 

Even assuming that the designation order was legally in- 
Operative to cut off Century's application, the application 
was nevertheless properly rejected because of Century's laches 
in asserting its rights after publication of the designation 


order in the Federal Register. 


ARGUMENT 


THE DESIGNATION FOR HEARING OF CONFLICTING 
APPLICATIONS WAS A VALID CUT-OFF OF CENTURY'S 
APPLICATION, 


Century‘s application was tendered for filing on 
August 21, 1961, This was approximately 4 months after 
the Commission, on April 19, 1961, had designated the con- 
flicting applications at Monroeville, Pittsburgh, and Am- 
bridge-Aliquippa for hearing. Section 1,106(b)(1)(i) of 
the Commission's Rules and Regulations, 47 CFR 1,106(b)(1)(i), 
provides that no application will be consolidated for hearing 
with a previously filed application or applications unless 
it is tendered for filing by “the close of business; on the 
day preceding the day the previously filed application or 
one of the previously filed applications is designated for 
hearing; * * *" The Commission validly applied this rule 
in rejecting Century's application, 


It is well established, contrary to appellant's con- 


tention (Br, 7) that the Commission cannot impose a! cut-off 


| 
which advises only that it is too late to file an applica- 


tion, that an application filed after Commission action on 
a previously filed conflicting application may properly be 
dismissed by the Commission even though the person filing 
the dismissed application could not determine in advance 

| 


when the Commission might act on the other application. 


Plains Television Corp. v. Federal Communications Commission, 


260 


108 U.S. App. D.C., 20, 278 F. 2a 854: Federal} Broadcasting 


System, Inc. v. Federal Communications Commission, 96 U.S, 
oystem, inc nications Commission 


App. D.C. 200, 225 F. 2d 560 cert. Gen. 350 U.S. 962; KFAB 
Broadcasting Co. v. Federal Communications Commission, 85 
U. S. App. D.C. 100, 177 F. 2d 40. 

Century's application was rejected under this well- 
established principle of law. Until 1959, the Commission 
handled the problem of determining when conflicting applica- 
tions necersee at different times were entitled to compara- 
tive hearing by providing simply that an application would 
not be consolidated for hearing with a previously filed ap- 
plication unless “tendered for filing not later than the 
close of business on the day preceding the day the previously 
filed application or applications are designated for hearing." 
Section 1.106(b)(1), 47 CFR (1958 ed.) 1.1064b)(1). See also 
Section 1.361, 47 CFR (1958 ed.) 1.361. 

In 1959, in an effort to ameliorate the constantly 
increasing backlog of applications for new or major changes 
in standard broadcast facilities, a backlog substantially 
increased by the necessity for reprocessing applications 


upon the filing of later mutually exclusive applications, 


3 / See Ashbacker Radio Corp. v. Federal Communications 


Commission, 326 U.S. 327, to the effect that mutually ex- 
clusive applications must receive consolidated considera- 
tion, 


ae ee 

the Commission amended its rules to provide an alternative 

cut-off date based upon a public notice listing applilcations 
| 


available for processing. New Cutoff Rule in Standard Broad- 
cast Cases, 26 F.C.C. 369, reconsideration denied 26 F.C.C. 
530. The 1959 amendments to the rules provided for periodic 
publication of applications near the top of the suoteseang 
line, and the announcement of a date on which the lilsted ap- 
plications would be considered ready for processing land by 
which competing applications must be filed in order to receive 


: A 2 | P 
comparative consideration, See Ranger v. Federal Communica- 


tliene Commies tomas -sUUGy Apps DeCOs. ae DOAt Ree CAN: Olt 


was also the intendment of the new rules that applications 
| 

indirectly linked to applications on the lists must also 
be filed by the specified date. 26 F.C.C. at 371, 26 F.C.C. 
at 532. | 

After the amendment of the rules, therefore, Section 
1.106(b)(1) continued to contain the cut-off provision which 
the Commission had used prior to amendment, and now| contained 
an additional alternative cut-off based upon the new series 
of published lists of applications at the top of the process- 
ing line. As amended, the rule invoked as the cut-off which- 
ever of the two alternatives occurred first, i.e., the speci- 


fied date in the public notice, or the designation of a con- 


flicting application for hearing. 


ea Ore 


In Ridge Radio Corp. v. Federal Communications Com- 
missiod, 110 U.S. App. D.C. 277, 292 F. 2d 770, this Court 
reversed the Commission's rejection of an application filed 
after the date specified in a public notice but before desig- 
nation of competing applications for hearing, where the re- 
jected application was indirectly in conflict with an ap- 
plication on the published list. The Court stated that it 
did not in that case question the authority of the Commis- 
Sion to enforce the rule, or to construe the rule as cutting 
off from consideration applications filed after the specified 
date even though such applications were not mutually exclusive 
with listed applications. However, the Court held that the 
Commission had not adequately advised prospective applicants 
of the possibility that they would be precluded from com- 
parative consideration with an unlisted application filed 
before the published date and which was in conflict, direct- 
ly or indirectly, with a listed application. This holding 
does not affect the Commission's decision with respect to 


Century, 


AS pointed out above, the Commission‘s rules have 


long contained a provision requiring applicants to file prior 
to the time competing applications are designated for hear- 
ing. This requirement has been imposed despite the fact 

that the earlier filed application might be designated for 


hearing (or granted without hearing) at any time subsequent 
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to the expiration of 30 days after public ee ha 
of the filing of the earlier application, _ The Co 
properly relied upon this provision in rejecting Ce 
application, It recognized (R. 30) that the announ 
1960, 


off date of January 22, specified in the publ 


listing the application for Xenia, Ohio, was ineffe 


s been given 
mmission 
ntury's 

ced cut- 

« : 
ic notice 


dtive in 


the light of this Court's decision in the Ridge Radio case, 


since the public notice here was essentially the sa 
3 / 
construed in the Ridge Radio case. However, ther 


reason why the alternative cut-off provision, i.e., 
nation of conflicting but unlisted applications for 


should not be invoked. While it is true, as appell 


out, that the rule in terms speaks only of applying 


off provision when it occurs first, it seems comple 


able to apply the remaining cut-off provision when 


native has been declared invalid and so cannot be a 


all. For, in that situation, the remaining alterna 


ly does occur first. 


4 / Section 1,359(b) of the Commission's rules, 47 
1.359(b), provides that the Commission will not act 
an application until the expiration of 30 days from 
date upon which public notice is given of the accep 
of or filing of such application. 


5_/ It may be noted that another applicant, Willia 
Broadcasting System, who filed after the January 22 
cut-off date, but before any conflicting applicatio 
designated for hearing, and was mutually exclusive 
unlisted application but not with a listed one, was 
solidated in the hearing upon a request for reconsi 
filed after the Ridge Radio decision, See Order In 
Applications of Communit 

released October 17, 1961, 


Service Broadcasters, Inc, 
Docket No. 14085, FCC 61 


ne as the one 
@ was no 
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the desig- 
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While the application in the Ridge Radio case was 
filed before the designation for hearing of any conflicting 
application, the application of Century was filed 19 months 
after the Commission had given public notice on January 25 
and 27, 1900, that the competing Monroeville, Pittsburgh, and 
Ambridge-Aliquippa applications had been tendered for filing 
CR. 9°, 17, 18), and 4 months after those applications had 
been designated for hearing on April 19, 1961. Since Section 
1.354(¢) of the Commission's amended rules, 47 CFR (Jan. 1, 
1961 Supp.) meestene clearly indicates that applications 
involving interference conflicts will be grouped for proces- 


Section 1.354(c), as it read at the pertinent time (24 
. 2833), provided: 


205f 
F. 


(c) Applications for new stations or for major 
changes in the facilities of authorized stations are 
processed as nearly as possible in the order in which 
they are filed. Such applications will be placed in the 
processing line in numerical sequence, and are drawn by 
the staff for study, the lowest file number first, Thus, 
the file number determines the order in which the staff's 
work is begun on a'particular application. There is one 
exception thereto: the Broadcast Bureau is authorized to 
group together for processing applications which involve 
interference conflicts where it appears that the applica- 
tions must be designated for hearing in a consolidated 
proceeding. In order that those applications which are 
entitled to be grouped for processing may be fixed prior 
to the time processing of the earliest filed application is 
begun, the Commission will periodically publish in the 
Federal Register aiPublic Notice listing applications which 
are near the top of the processing line and announcing a 
date (not less than 30 days after publication) on which the 
listed applications will be considered available and ready 
for processing and by which applications must be filed if 
they are to be grouped with any of the listed applications, 


13 


sing where it appears that they must be designated fior hear- 


ing in a consolidated proceeding, without regard to jtheir 
| 


place on the processing line, and that the publication of 
applications at the top of the line is for the purpose of 
fixing the applications entitled to be grouped for proces- 
sing, Century cannot contend that the Commission repre- 


| 
sented that every application would appear on a published 


list. On the contrary, it seems clear that only applica- 
tions at the top of the line were to be publicly listed 

and that others would be drawn up from lower down on the 
line where they were in conflict with listed applications. 


Therefore, as had been the case before the inauguration of 


the published lists in 1959, the applications with which 
| 


Century was in conflict were available for designation for 


: . | 
hearing without further notice at any time after the latter 


part of February, 1960. 


Century clearly was chargeable with notice of the 
| 
| 


filing of conflicting applications and with knowledge of 
the fact that these applications might be hearin for 

| 
hearing. Section 1.106(b)(1) of the Rules clearly advised 
Century that its application must be filed prior asl he 

| 


| 
time a competing application was designated for hearing, 
i 


if Century was to receive comparative consideration, When 
| 


Century sought to file its application 4 months late, the 
| 
| 
| 
i 
| 
| 
| 
| 
| 


Commission properly rejected it. 


II. CENTURY’S APPLICATION WAS PROPERLY REJECTED EVEN 
IF THE DESIGNATION ORDER WAS NOT A VALID CUT-OFF 


Even if it ibe assumed that the designation for hear- 
ing en April 19, 1951, of the other Pennsylvania applications 
was legally inoperative to cut off Century"s application, the 
application was nevertheless properly rejected on the ground 
that Century was guilty of laches in asserting its rights. 
The order designating the conflicting applications for hear- 
ing was published in the Federal Register on April 28, 1961. 
26 F.R. 3658. Despite this notice to Century that other ap- 
plications were proceeding to hearing, and its awareness of 
the fact that neither the Commission nor the other applicants 
could know of Century's existence as a potential applicant, 
Century waited until August 21, 1961 to tender its applica- 
tion. It was manifestly dilatory. 

It was clear to Century when the designation order 
was made that under published Commission rules competing 
applications would inot thereafter be accepted for filing. 

If Century considered the designation order invalid, as it 
now contends, it had the duty at that time, at least within 
the 30 day period provided by Section 405 of the Communica- 


tions Act, 47 U.S.C. 405, and Section 1.191 of the Commis- 


Sion's Rules, 47 CFR 1.191, to come forward, tender an ap- 


plication, and seek reconsideration of the hearing order. 


26. 


Red River Broadcasting Co. v. Federal Communication 
sion, 69 App. D.C. 1, 98 F. 2d 282, cert. den.305 U 


The denial of consolidation could have been challenged in 


this Court. Cf. Delta Airlines, Inc. v. Civil Aeronautics 
Board, 97 U.S. App. D.C. 46, 228 F, 2d 17; National Airlines 
v. Civil Aeronautics Board, 101 U.S. App. D.C. 345, 249 F. 2d 
13, | 
Acceptance of appellant's position would mean that 


the designation order is indefinitely subject to challenge 


by prospective applicants, It would also leave without end 


the time within which new applications might be filed -- 
without regard to the rights of parties to the hearing and 


the orderly administration of the statute. In the Commis- 


sion's view (R. 44): "To permit petitioner to receive com- 
| 


parative consideration of its application, after having stood 
| 
by for months before making its grievance known with respect 


| 
to a hearing order adopted by the Commission, would render 


| 
chaotic the Commission's hearing processes and would be 


deeply prejudicial to the rights of parties to the hearing.” 
We believe that this result does not flow from the Ridge Radio 
decision, and that Century's delay in tendering an applica- 
tion and in challenging the validity of the order designating 
the other applications for hearing, was correctly considered 
by the Commission as warranting the dismissal of the Century 


application, 


For the foregoing reasons, the Commission's deci- 


sion should be affirmed, or, in the alternative, the notice 


of appeal should be dismissed. 


Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Assistant General Counsel, 


RUTH V. REEL, 
Counsel, 


ALAN D. REFFKIN, 
Counsel, 
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STATEMENT OF QUESTIONS PRESENTED 


The amicus curiae concurs in appellant's statement of the ques- 


tions presented with the following addition which was reserved by the 
appellee as shown in the Stipulation of March 20, 1962. 


4. Whether appellant's request for relief was untimely 
and is barred by Section 405 of the Communications 
Act. | 
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COUNTERSTATEMENT OF THE CASE 


| 
The basic facts are not in dispute. Therefore, a counterstatement 


of the case is not submitted. 


STATUTES AND RULES INVOLVED 


Relevant portions of statutes and rules and regulations of the 
Federal Communications Commission which are not contained in appel- 


lant’s brief are printed as an appendix to this brief. 


SUMMARY OF ARGUMENT 


Section 402(b) of the Communications Act of 1934, as amended, 
47 U.S.C. $402(). provides that an appeal may be taken to this Court by 
an applicant whose application has been denied by the Federal Communi- 
cations Commission (hereinafter referred to as the "Commission"’) or 
oy a party aggrieved or whose interests have been adversely affected by 
the grant or denial of an application. 


Before a party may become an applicant before the Commission, 
he must satisfy certain minimum requirements including the specifica- 
tion of a channel or frequency available for assignment. Appellant 
failed to satisfy the minimum requirements and never achieved the status 
of an applicant and, therefore, cannot maintain an appeal under Section 
402(b) of the Communications Act. Unfortunately, appellant failed to in- 
voke the provisions of Section 402(a), 47 U.S.C. 2 402(a), in its Notice of 
Appeal and cannot now prosecute this appeal under that section. 


When the Commission amended Section 1.106(b) (1) of its Rules, 
47 C.F.R. 71.106(b) (1), in 1959, it did not eliminate the provision that 
an application is cut-off from consideration of later filed applications 
once it has been designated for hearing. Instead, the Commission merely 
added an additional method for cutting-off applications for standard 
broadcast construction permits by the publication at irregular intervals 


of lists of applications available and ready for processing. 


If, as contended by appellant, an application designated for hearing 


but not listed on a cut-off list as available and ready for processing is 


not cut-off from consideration with later filed applications, such as that 
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of appellant, the result will be absurd, impractical and chaoti¢. Dozens 
of hearings now under way would be jeopardized and grants of applica- 
tions made without hearing and without having been listed on 4 cut-off 
list will be "fair game" for new applications. The Commission obviously 


never intended its rules to be interpreted and applied in the manner 
urged by appellant. | 


In addition, appellant was guilty of laches by failing to request 
consideration of or appeal from the Order designating the Monroeville, 
Pittsburgh and Ambridge-Aliquippa applications for hearing within the 
30 day period required by Section 405 of the Communications Act, 

47 C.F.R. § 405, and instead waiting almost four months before chal- 
lenging the validity of the Commission's Order. Because of lack of 


diligence, appellant cannot now prevail. 


ARGUMENT 
I 
THE COURT DOES NOT HAVE JURISDICTION 


It is submitted that, before this Court weighs whatever! merit there 
may be to the questions presented by this appeal, the threshhold showing 
of jurisdiction must be satisfied. Appellant has relied upon the provi- 
sions of Sections 402(b) (1) and 402(b) (6) of the Communications Act, in 
urging that this Court has jurisdiction of this appeal. Sectioh 402(b) (1) 
provides that an appeal may be taken by "any applicant for a construction 
permit or station license, whose application is denied by the Commis- 
sion."' Section 402(b) (6) provides that an appeal may be taken by "any 
other person who is aggrieved or whose interests are adversely affected 
by any order of the Commission granting or denying any application 
described in paragraph (1) . . . hereof." | 


Before a party may become an applicant before the Commission, 


he must satisfy certain minimum requirements, including (1) the 
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sudmussion of a prescribed application form properly filled out, and (2) 
the specification of a channel or frequency available for assignment. 
Because appellant failed to satisfy the second requirement, the Commis- 
sion properly returned the application. Thus, appellant never achieved 
the status of an applicant and, therefore, cannot maintain an appeal 
under Section 402(b) of the Communications Act. 


The Communications Act does not leave a party such as the appel- 
lant without any right of appeal. Section 402(a) provides for appeals "to 
enjoin, set aside, annul. or suspend any order of the Commission under 
this Act (except those appealable under subsection (b) of this section) ...” 
Appellant failed to bring this appeal under Section 402(a) but limited it to 
Section 402(b). 


Appellant has failed to make the threshhold showing of jurisdiction, 
Therefore, the instant appeal cannot be entertained by this Court. 


at 


INTERPRETATION OF THE COMMISSION'S CUT-OFF RULES, 
AS URGED BY APPELLANT, WOULD PRODUCE AN ABSURD, 
IMPRACTICAL AND CHAOTIC RESULT 
The facts are simple and not in dispute. Three mutually exclusive 

applications for construction permits at Monroeville, Pittsburgh, and 
Ambridge-Aliquippa, all in Pennsylvania, were designated for consoli- 
dated hearing by an order of the Commission published in the Federal 
Register on April 28, 1961, 26 F.R. 3658. None of the three applications 
had been included in any cut-off list, published at irregular intervals 
pursuant to Section 1.354 of the Commission's Rules, as being ready and 
available for processing. Almost four months later, on August 21, 1961, 
appellant tendered for filing an application mutually exclusive with each 
of the Monroeville, Pittsburgh and Ambridge-Aliquippa applications. 
The Commission refused to accept appellant’s application because the 


specified channel or frequency was not available for assignment at that 
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time as the result of the designation for hearing of the Monroeville, 
Pittsburgh and Ambridge-Aliquippa applications. After a petition for 
| 


reconsideration had been denied, this appeal was taken. 


| 
The applicable section of the Commission's Rules is Section 
1.106(b) (1), which provides as follows: 

"In broadcast cases, no application will be 
consolidated for hearing with a previously filed 
application or applications unless such applica- 
tion, or such application as amended if amended 
so as to require a new file number, is substan- 
tially complete and tendered for filing by which- 
ever date is earlier: (i) the close of business on 
the day preceding the day the previously filed 
application or one of the previously filed applica- 
tions is designated for hearing or (ii) the close 
of business on the day preceding the day desig- 
nated by public notice published in the Federal 
Register as the day any of the previously filed 
applications is available and ready for processing." 


Section 1.106(b) (1) was adopted in its present form on April 8, 
1959. In its Report and Order, 18 Pike & Fischer Radio Regulation 1565, 
1566, the Commission stated as follows: 


"Inasmuch as under our present procedures 
($$1.106(b) (1) and 1.361(b) of the Commission's 
Rules) an application is entitled to consideration 
with a prior filed application or applications if it 
is on file by the close of business on the day be- 
fore the prior filed application or applications are’ 
granted or designated for hearing, it has not been | 
unusual that an application, which has been com- 
pletely processed and is ripe for action, must be 
reprocessed in consideration of a newly filed 
application or applications." 


It is crystal clear from that Report and Order that the Commission 
intended to establish and actually did establish, a procedure under which 
it could, if it so desired, establish a cut-off date prior to the time the 
earlier filed application had been granted or designated for hearing. 
There is absolutely nothing in that Report and Order which even implies 
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that the Commission ever intended to establish, or actually did establish, 
a procedure under which the designation of an application for hearing 
would not bar consideration of later filed applications. 


The thrust of appellant’s argument is that, if an application for a 
standard broadcast construction permit has not been listed as being 
available and ready for processing on a cut-off list published pursuant to 
Section 1.354(c) of the Commission's Rules but has been designated for 
hearing, a mutually exclusive application must be accepted by the Com- 
mission and must be designated for hearing in consolidation with the 


first application. 


It is well settled rule of statutory construction that a statute must 


be construed. if possible, in a manner which will not produce an absurd 
result. Hawaii v. Mankichi, 190 U.S. 197, 213, 47 L.Ed. 1016, 1021; Oates 
v. First National Bank, 100 U.S. 239, 241, 25 L. Ed. 580, 582; Hagger Co. 
v. Helvering, 308 U.S. 389, 394, 84 L.Ed. 340, 344; Anderson v. Gladen, 


188 F. Supp. 666, 680. The same basic rule is applicable to interpreta- 
tion of a rule or regulation of an administrative agency. 


Interpretation of Section 1.106(b) (1) of the Commission's Rules in 
the manner urged by appellant would produce absurd, impractical and 
chaotic results. At any time after an application for a standard broad- 
cast construction permit has been designated for hearing, even after the 
issuance of an initial decision and oral argument upon exceptions, the 
Commission would be required to set aside the entire hearing and start 
anew upon the filing of an application mutually exclusive with only one of 
the applications in the hearing. Dozens of hearings now under way would 
be jeopardized. 


If the designation of an application for hearing without the applica- 
tion having first been listed on a cut-off list as available and ready for 
processing is not cut-off from later filed applications, as urged by appel- 
lant, it follows that an application granted without having first been 
listed on a cut-off list as available and ready for processing must be 
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set aside if a conflicting application is filed after the grant. If appel- 
lant's interpretation of Section 1.106(b) (1) of the Commission's Rules is 
correct, numerous grants of applications without hearing since the 


revised rule was adopted in 1959 will be "fair game" for new applica- 
tions and will have to be set aside. Surely, the Commission never 


intended any such procedure or result. 


Appellant's reliance upon Ridge Radio Corporation v. Federal 
Communications Commission, 110 U.S. App. D.C. 277, 292 F.(2d) 770, 
21 Pike & Fischer R.R. 2060, is misplaced. There, the question was 
whether a list of applications available and ready for processing, pub- 
lished pursuant to Section 1.354 of the Commission's Rules, adequately 
advised a prospective applicant of the possibility that he might be pre- 
cluded from comparative consideration with an unlisted application filed 
before the date the list was published and which was in conflict with a 


liste application. The Court merely held that the notice had hot been 


adequate. | 


Here, appellant had ample notice of the designation for hearing of 
the Monroeville, Pittsburgh and Ambridge- Aliquippa applications. Ina 
public release of April 19, 1961, the Commission reported that the appli- 
cations had been designated for hearing. The actual order of designation 
was published in the Federal Register on April 28, 1961, 26 F.R. 3658. 
That appellant had adequate notice is proven by the fact that its applica- 
tion specifically stated that the application was mutually exclusive with 
the Monroeville, Pittsburgh and Ambridge- Aliquippa applications. 


| 
Ul 


APPELLANT WAS GUILTY OF LACHES 


| 
Assuming, arguendo, that the Commission's Order designating for 


hearing the Monroeville-Pittsburgh and Ambridge- Aliquippa applications 
| 

did not in itself cut-off those applications from later filed applications, 

any challenge to that order should have been filed within the 30 day 
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period provided by Section 405 of the Communications Act. Instead of 
challenging the order within the 30 day period, appellant waited almost 
four months, from April 28, 1961 until August 21, 1961, to seek recon- 
sideration of the Order. During that period, the Commission, unlike the 


situation in the Ridge case, had no knowledge of appellant's interest in 


the proceeding. The Commission's refusal to accept and consider 
appellant's application was reasonable and proper. 


To grant the relief requested would entail grievous delay and 
prejudice to other applicants who have timely filed and diligently prose- 
cuted their applications by appearing and participating in the hearing 
and would be detrimental to the public policy objective of expeditiously 
providing needed additional broadcast service to the public. 


CONCLUSION 


For the reasons set forth above, the Commission's refusal to 
accept appellant’s application should be affirmed. 


Respectfully submitted, 


ROBERT M. BOOTH, JR. 
JOSEPH F. HENNESSEY 


1735 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for Amicus Curiae 
MONROEVILLE BROADCASTING 
COMPANY 
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APPENDIX 


STATUTES AND RULES INVOLVED 


Relevant portions of statutes and rules and regulations of the 


Federal Communications Commission which are not contained in Appel- 
| 
lant's brief are as follows: 


STATUTES 


COMMUNICATIONS ACT OF 1934, AS AMENDED, 47 USC ¢ 151, et seq. 


Proceedings to Enjoin, Set Aside, Annul, or Suspend 
Orders of the Commission 

| 

Sec. 402. (a) Any proceeding to enjoin, set aside, annul, or 
suspend any order of the Commission under this Act (except 
those appealable under subsection (b) of this section) shall be 
brought as provided by and in the manner prescribed in’ Public 
Law 901, Eighty-first Congress, approved December 29, 1950. 

| 


(b) Appeals may be taken from decisions and orders of the 
Commission to the United States Court of Appeals for the Dis- 
trict of Columbia in any of the following cases: 


(1) By any applicant for a construction permit! or 
station license, whose application is denied by the Commission. 


(2) By any applicant for the renewal or modification 
of any such instrument of authorization whose application is 
denied by the Commission. 


(3) By any party to an application for authority to 
transfer, assign, or dispose of any such instrument of authoriza- 
tion, or any rights thereunder, whose application is denied by 
the Commission. | 

| 

(4) By any applicant for the permit required by Section 
325 of this Act whose application has been denied by the Com- 
mission, or by any permittee under said section whose permit 
has been revoked by the Commission. 


(5) By the holder of any construction permit or station 
license which has been modified or revoked by the Commission. 
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(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the Commis- 
sion granting or denying any application described in para- 
graphs (1), (2), (3) and (4) hereof. 


Rehearings 


|$10:405] Sec. 405. — After an order, decision, report, or 
action has been made or taken in any proceeding by the Com- 
mission, or by any designated authority within the Commission 
pursuant to a delegation under Section 5(d)(1), any party thereto, 
or any other person aggrieved or whose interests are adversely 
affected thereby. may petition for rehearing only to the authority 
making or taking the order, decision, report, or action; and it 
shall be lawful for such authority, whether it be the Commission 
or other authority designated under Section 5(d)(1), in its dis- 
cretion, to grant such a rehearing if sufficient reason therefor 
be made to appear. A petition for rehearing must be filed 
within thirty days from the date upon which public notice is given 
of the order, decision, report, or action complained of. No such 
application shall excuse any person from complying with or 
obeying any order, decision, report, or action of the Commis- 
sion, or operate in any manner to stay or postpone the enforce- 
ment thereof, without the special order of the Commission. The 
filing of a petition for rehearing shall not be a condition prece- 
dent to judicial review of any such order, decision, report, or 
action, except where the party seeking such review (1) was not 

a party to the proceedings resulting in such order, decision, 
report, or action, or (2) relies on questions of fact or law upon 
which the Commission, or designated authority within the Com- 
mission, has been afforded no opportunity to pass. The Commis- 
sion, or designated authority within the Commission, shall enter 
an order, with a concise statement of the reasons therefor, 
denying a petition for rehearing or granting such petition, in 
whole or in part, and ordering such further proceedings as may 
be appropriate: provided, that in any case where such petition 
relates to an instrument of authorization granted without a 
hearing, the Commission, or designated authority within the 
Commission, shall take such action within ninety days of the 
filing of such petition. Rehearings shall be governed by such 
general rules as the Commission may establish, except that no 
evidence other than newly discovered evidence, evidence which 
has become available only since the original taking of evidence, 
or evidence which the Commission or designated authority within 
the Commission believes should have been taken in the original 
proceeding shall be taken on any rehearing. The time within 
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which a petition for review must be filed ina proceeding to 
which Section 402(a) applies, or within which an appeal must 
be taken under Section 402(b) in any case, shall be computed 
from the date upon which public notice is given of orders 
disposing of all petitions for rehearing filed with the Commis- 
sion in such proceeding or case, but any order, decision, 
report, or action made or taken after such rehearing reversing, 
changing, or modifying the original order shall be subject to 
the same provisions with respect to rehearing as an original 
order. 
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The opening brief for appellant described in detail the reversible 
errors in the Memorandum Opinion and Order of the Federal Com- 
munications Commission under review. Accordingly, the following 
discussion will be confined to consideration of the arguments presented 


in appellee's brief. 


I 


Appellee contends that the designation for hearing of conflicting 
applications was a valid cut-off of appellant's application. In support of 
this contention appellee cites three cases, to wit: Plains Television 
Corp. v. Federal Communications Commission, 108 U.S. App. D.C. 20, 
278 F. 2d 854: Federal Broadcasting System Inc. v. Federal Communica- 
tions Commission. 96 U.S. App. D.C. 260, 225 F. 2d 560 cert. den. 350 
U.S, 962: and KFAB Broadcasting Company v. Federal Communications 
Commission. 85 U.S. App. D.C. 160, 177 F. 2d 40. None of these cases 
have any applicability in the present Situation. The Plains case involved 
an applicant for a television station and did not involve the rules in issue 
here. It is also pointed out that television applications do not now and 
never have come under the provisions of the Commission's "cut-off" 
procedure. The amendment to the Commission's Rules to provide for 
the “cut-off procedure was limited to AM applications. Report and 
Order. released April 9, 1959. FCC 59-315, 18 RR 1565. The other cases, 
Federal and KFAB. were both comsidered under the rules as they existed 
prior to the 1959 amendment and hence can have no applicability to the 
case at hand. Appellant contends that the 1959 amendment to the Com- 
mission’s rules established a new procedure. That was recognized by 


this Court in Ranger v. Federal Communications Commission, __ US. 
App. D.C. __, 294 F. 2d 240, where it said, ". . . Therefore the Com- 


mission, on April 9,,1959, announced an amendment to its regulations 


which instituted a new system. . . . The cut-off date thus established 
is an alternative to the cut-off date under the old system, the effective 
date being the earlier of the two. . .".. (Underscoring added). Since 
this is true the Commission must comply with the new system and can- 
not invoke the old system and rely upon cases decided under the old 
system to justify its action in this case. 
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II 


Appellee, while conceding appellant's argument that under the 1959 


amendment the "cut-off" date can only be the earlier of two dates, 
launches upon a novel piece of statutory construction. Appellee states 

", . . it seems completely reasonable to apply the remaining cut-off 
provisions when the alternative has been declared invalid and so cannot 
be applied at all. For in that situation, the remaining alternative legally 
does occur first.” (Appellee's Br. 11). This contention cannot be taken 
seriously. First of all it would lead to absurd results and would result 
in having no rule at all Secondly, it is obvious that the rule Says exactly 
what was intended and should be so construed. The rule itself was 
designed to alleviate problems resulting from applications being filed on 
the day before the Commission took action on previously filed applica- 
tions. Report and Order, released April 9, 1959, supra. Under the ap- 
pellee's view the rule would be a nullity. It now advocates a position in 
direct conflict with the purpose of the rule. It is further pointed out that 
appellee speaks in terms of invalidity of the alternative cut-off provision. 
Appellant does not raise the question of invalidity but of inapplicability. 
Appellant urges only that the provisions of the cut-off rule. as applied in 
the instant case, did not serve to give proper notice and hence the earlier 
cut-off date was inapplicable to appellant and did not serve to bar its 
later filed application. Since the rule speaks of the earlier of two alter- 
natives, it is improper for the Commission to find that a subsequent date 


barred appellant's application. 


Appellant further points out that appellee here seeks to justify its 
action by advancing reasons not contained in the Commission's Memo- 
randum Opinion and Order under review. But a defective decision of an 
administrative agency may not be made lawful retroactively by supplying 
arationale upon which the decision might have been, but was not, based. 
Securities and Exchange Commission v. Chenery Corp., 318 U.S. 80, 
Mississippi River Fuel Corp. v. Federal Power Commission, 82 U.S. 
App. D.C. 208, 224, 163 F. 2d 433, 449 
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Appellee contends that appellant "was guilty of laches” and "was 
manifestly dilatory.’ even assuming that the April 19, 1961 order was 
legally inoperative to cut-off appellant’s application. (Appellee’s Br. 14). 
This is impossible. since it would appear that the April date is a sine. 


qua non to any discussion of laches. Laches cannot be invoked unless 


related to some known time factor. Ifthe April 19, 1961 date was legally 
inoperative to cut-off appellant’s application, as appellant contends, then 
it was under no obligation to act and hence can not be found dilatory. 


Appellee’s request to this Court to invoke the doctrine of laches 
raises the question: Where the Commission has utterly 
and completely failed to properly exercise and abide by its own published 
rules.can it then be heard to argue laches against a party whose only 
error was in relying upon the Commission's rules on the assumption that 
they had meaning and would be followed? Any ill effects to the "rights 
of parties to the hearing” or “the orderly administration of the statute” 
are directly attributable to the failure of the Commission to properly 
apply, interpret and enforce its rules and in failing to give proper notice 
as contemplated by those rules and not to any action of appellant. 


CONCLUSION 


For the foregoing reasons, and those stated in the opening brief 
for appellant, the memorandum opinion and order of the Federal Com- 
munications Commission here under review should be vacated and set 


aside, and the case remanded as hereinbefore requested (Appellant's Br. 10). 


Respectfully submitted, 


HOWARD J. SCHELLENBERG, JR. 


1025 Connecticut Avenue, N. W. 
Washington 6, D.C. 


June 22, 1962 Attorney for Appellant 


